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In the Supreme Court of the District of Columbia 

Criminal No. 6S026 

United States of America 
vs. 

William T. Mumforde 

United States Court of Appeals for the District of Columbia- 
Filed July 30, 1941. Joseph W. Stewart. Clerk. 

Notice of appeal 

William T. Mumforde, District Jail. 

(Name and address of appellant) 

George E. C. Hayes and Leonard S. Hayes, 613 F Street, NW. 

(Name and address of appellant's attorney) 

Offense, Murder in the first degree. 

Date of judgment, July 28, 1941. 

Brief description of judgment or sentence, Death by electro¬ 
cution, October 17th, 1941. 

Name of prison where now confined, if not on bail, District 
Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

William T. Mumforde, 

Appellant. 

George E. C. Hayes, 

Leonard S. Hayes, 

Attorney lor Appellant. 

Date 7/29/41. 

Grounds of appeal 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The Court erred in its rulings on the admission and exclu¬ 
sion of evidence, which rulings were duly excepted to at the 
trial. 

4 . The Court erred in its instructions to the Jury, which er¬ 
rors were excepted to at the trial. 

5. The verdict is contrary to law. 
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In District Court of the United States for the District of 

Columbia 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed July 30, 1941. Joseph W. Stewart. Clerk. 

Criminal No. 68026 

United States of America 
vs. 

William T. Mumforde 
Indicted for first degree murder 

1941 

July 8—Presentment and indictment filed. 

” 8—Defendant committed to Washington Asylum and 

Jail. 

9—Arraigned, Plea Not Guilty, Indictment read (M 
119). Certified copy of indictment, certified list 
of jurors, and list of witnesses served personally 
upon defendant. 

15—Jurors from Crim. Divisions Nos. 1 & 2 sworn on 
voir dire. Jury sworn and respited until tomor¬ 
row (M 119). 

” 16—Trial resumed; respited until tomorrow. 

17—Trial resumed; same jury; arguments of counsel; 
charge of the Court; Govt’s and deft’s prayers 
filed; Verdict guilty of Murder in the First Degree 
(M 119). 

” 18—Motion for new trial filed (M 119). 

” 28—Motion for new trial argued and overruled. Excep¬ 

tion. Sentenced to Death by electrocution to take 
effect Oct. 17, 1941. (Goldsborough, J.) 
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1941 

July 29—Notice of Appeal filed. Affidavit and Order in 
Forma Pauperis filed. 

Date July 30, 1941. 

Attest: 

[seal] Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as pro¬ 
vided in Rules 7,8, and 9, of Supreme Court U. S. 

In the District Court of the United States for the District of 

Columbia 

Holding Criminal Court 

Criminal No. 68026 

United States of America 
vs. 

William T. Mumforde 

Affidavit in forma pauperis 
District of Columbia, ss: 

William T. Mumforde, being duly sworn according to law, 
deposes and says that he is the defendant in the above entitled 
action ; that he is a citizen of the United States, and that be¬ 
cause of his poverty he is unable to pay the costs of said action 
or to give security therefor. 

William T. Mumforde, Affiant. 
Subscribed and sworn to before me this 29th day of July 
A. D., 1941. 

[seal] Samuel E. Lacy, 

Notary Public, D. C. 

A true copv. 

Test: 

Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Asst. Clerk. 
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In the District Court of the United States for the District of 

Columbia 

Holding Criminal Court 

Criminal No. 68026 

United States of America 
vs. 

William T. Mumforde 
Order oj court 

Ordered, that the defendant in the above entitled action be 
and he hereby is permitted to defend said action to conclusion 
without prepayment of fees or costs. 

T. Alan Goldsborough. 

Justice. 

A true copv. 

Test: 

Charles E. Stewart, 

i Clerk. 

By Marion E. Lewis, 

Asst. Clerk. 

I 

District Court of the United States for the District of Columbia 

Criminal No. 6S026 

United States 
vs. 

William T. Mumforde 

United States Court of Appeals for the District of Columbia. 
Filed Dec. 8, 1941. Joseph W. Stewart, Clerk. 

United States of America, 

District oj Columbia. 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Indictment 

Filed in open Court July 8,1941 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1941 
District of Columbia, ss : 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one William T. Mumforde on, to wit, the fifteenth day 
of February 1941, and at and within the District of Columbia, 
did unlawfully and feloniously attempt to perpetrate robbery, 
that is to say, the said William T. Mumforde, at the said time 
and place, unlawfully and feloniously, against resistance, and 
by putting in fear, and by sudden and stealthy seizure and 
snatching, did attempt to steal, take, and carry away, from 
the immediate, actual possession of one Fannie Cohen, then and 
there being certain goods, chattels, money and property which 
were then and there in the immediate, actual posesssion of the 
said Fannie Cohen. 

And in attempting to perpetrate the robbery in the manner 
and form as aforesaid, the said William T. Mumforde, at the 
time and place aforesaid, unlawfully and feloniously did dis¬ 
charge and shoot off a bullet out of a pistol held in the hand 
of him, the said William T. Mumforde, into the chest of the 
said Fannie Cohen, and thereby then and there did give to the 
said Fannie Cohen, in and upon her chest, a certain mortal 
wound of which she, the said Fannie Cohen, on, to wit, the said 
fifteenth day of February 1941, and at and within the District 
of Columbia, did die. 

2 And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That he, the said William T. Mumforde, at the time and 
place aforesaid, unlawfully and feloniously, and in and while 
attempting to perpetrate robbery, did kill and murder the said 
Fannie Cohen; against the form of the statute in such case 
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made and provided, and against the peace and government of 
the said United States. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia. 

[Endorsed: ] Criminal No. 68026. United States vs. William 
T. Mumforde. First degree murder. A true bill: John S. 

Gorrell, Foreman. 

3 Memoranda 

July 9, 1941 

Arraigned, Plea Not Guilty. 

July 17,1941 

Verdict guilty of Murder in the First Degree. 

4 Motion for a new trial 

Filed July 18, 1941 

• • » • • 

Now comes William T. Mumforde, defendant in the above- 
entitled cause, by George E. C. Hayes and Leonard S. Hayes, 
his attorneys, and moves the Court to vacate and set aside 
the verdict herein rendered and grant a new trial of the said 
cause. 

And for grounds of this motion, the said dependent assigns 
the following: 

1. That the verdict is contrary to the evidence. 

2. That the said verdict is contrary to the weight of the 
evidence. 

3. That the Court erred in its rulings upon the admission 
and exclusion of evidence which rulings were duly excepted to 
at the trial. 

4. That the Court erred in its instructions to the jury, which 
errors were excepted to at the trial. 

5. That the said verdict is contrary to law. 

George E. C. Hayes, 
Leonard S. Hayes, 
Attorneys for Defendant. 
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5 District Court of the United States for the 

District of Columbia 

Monday, July 2S, A. D., 1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Laws, presiding. 

# * * * * 

Goldsborough. 

Come as well the Attorney of the United States, as the 
defendant in proper person, and in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by his at¬ 
torney, Leonard Hayes, Esquire; whereupon the defendant’s 
motion for a new trial coming on to be heard, after argue- 
ment by the counsel, is by the Court overruled, to which ac¬ 
tion of the Court the defendant by his attorney prays an 
exception which is noted; whereupon the Attorney of the 
United States moves the Court to pronounce the sentence 
of the law in this case; and thereupon it is demanded of the 
defendant what further he has to say why the sentence of 
the law should not be pronounced against him, and he says 
nothing except as he has already said: whereupon it is con¬ 
sidered by the Court that: 

Sentence 

The sentence of the law is that you, William T. Mumforde, 
for the offense of Murder in the First Degree whereof you 
have been found guilty, be and you are hereby sentenced to 
the punishment of death by electrocution: and it is 

Ordered, that you, William T. Mumforde, be forthwith 
taken to the Washington Asylum and Jail, otherwise known 
as the District Jail, in the District of Columbia, from whence 
you came, and there be kept in close confinement; and that 
on the 17th day of October, A. D., 1941, you be taken to the 
place prepared for your execution within the w^alls of the said 
Washington Asylum and Jail, and that then and there, 

6 between the hours of ten o’clock ante meridian and 
two o’clock post meridian, you be electrocuted by the 

causing to pass through your body a current of electricity of 
sufficient intensity to cause your death, and that the applica¬ 
tion of such current shall be continued until you are dead, 
and may God have mercy on your soul. 

442183—42 2 
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It is further ordered that a certified copy of this sentence 
be transmitted by the Clerk of the District Court of the 
United States for the District of Columbia to the Superin¬ 
tendent of the aforesaid Washington Asylum and Jail not 
less than ten days prior to the time fixed in this sentence 
of the Court for the execution of the same. 

Signed this 28th day of July A. D. 1941. 

T. Alan Goldsborough, Justice. 

7 Order granting extension of time for 

filing of transcript of record 

Filed August 29, 1941 

* * * * * 

Upon consideration of the motion for an extension of the 
tim^ for the filing of a transcript of record presented by the 
defendant and consented to by the District Attorney’s Office, 
it is by the Court this 29th day of August A. D. 1941, 
Ordered, that the time for the filing of the transcript of 
record in the above captioned cause be, and it hereby is 
extended until the first day of Ocober 1941. 

David A. Pine, Justice. 

S Order granting extension of time for 

filing of transcript of record 

Filed September 29, 1941 

« • • • » 

Upon consideration of the motion for an extension of the 
time for the filing of a transcript of record presented by the 
defendant and consented to by the District Attorney’s Office, 
it is by the Court this 29th day of September A. D. 1941, 
Ordered, that the time for the filing of the transcript of 
record in the above captioned cause be, and it hereby is 
extended until the 14th day of November 1941. 

Jesse C. Adkins, Justice. 

9 District Court of the United States for the District of 

Columbia 

Thursday, October 16th, A. D., 1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Goldsborough, presiding. 
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Order extending execution 

It appearing to the Court that the above-named defendant 
was sentenced on July 28, 1941, to death by electrocution and 
the date of execution fixed as October 17, 1941, and it further 
appearing that the said defendant has taken an appeal from 
the said judgment to the United States Court of Appeals for 
the District of Columbia and that the said appeal is still pend¬ 
ing; it is by the Court this 16th day of October, 1941, 

Adjudged and ordered, that the time for the execution of the 
said sentence of July 28, 1941, be, and the same is hereby ex¬ 
tended to the 27th day of February 1942. 

By the Court: 

T. Alan Goldsborough, Justice. 

10 Assignment of errors 

Filed November 10,1941 

***** 

1. The verdict in the above entitled cause is contrary to the 
evidence. 

2. The said verdict is contrary to the weight of the evidence, 

3. The lower court erred in its rulings upon the admission 
and exclusion of evidence, which rulings were duly excepted to 
at the trial. 

4. The lower court erred in its instructions to the jury, which 
errors were excepted to at the trial. 

5. The said verdict is contrary to law. 

George E. C. Hayes, 
Leonard S. Hates, 
Attorneys for Defendant. 

11 District Court of the United States for the District of 

Columbia 

Tuesday, December 2nd, A. D. 1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Goldsborough, presiding. 

***** 

Now comes here the defendant, William T. Mumforde, by 
his attorneys, Messrs. George E. C. Hayes and Leonard S, 
Hayes; whereupon the Bill of Exceptions of said defendant 
herein is submitted, settled, signed, made of record, and filed 
this 2nd day of December 1941. 
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12 In the District Court of the United States 

for the District of Colmbia 

Holding a Criminal Term 

Criminal No. GS02d 

United States 
v. 

William T. Mumfokde 
Filed Dec. 2, 1941. Charles E. Stewart, Clerk. 

Bill of exceptions 

Be it remembered, that this case came on for trial before 
Mr. 'Justice Goldsborough and a jury in Criminal Court No. 
2 on the 15th day of July 1941. and the United States was 
represented by William Hitz, Esquire. Assistant United States 
Attorney, and the defendant was represented by George E. C. 
Hayes and Leonard S. Hayes, Esquires. Appellant, the 
defendant, was present in court throughout the trial. 

The jury was selected and sworn without objection. No 
challenge for cause was refused. No question put to the 
jurors on their voir dire was objected to, and no question 
was refused to be asked. The jury, as sworn, was entirely 
satisfactory to both sides. 

Government counsel made his opening statement to the 
jury. No objection was made to any part thereof. Counsel 
for defendant “reserved’’ their opening statement. 

Thereupon the following-named persons were called as wit¬ 
nesses for the Government to sustain its side on the issues 
joined, and, after being first duly sworn, each witness testified 
as hereinafter indicated: 

Harry Selinger testified that he knew the deceased Fannie 
Cohen personally during her lifetime and that shortly after 
the loth of February 1941, he went to the District of Colum¬ 
bia morgue where he recognized and identified the body 
of Fannie Cohen to Dr. MacDonald, the Coroner, and 

13 that Dr. Murphy, deputy Coroner, was there, and that 
he thinks Dr. Rosenberg, another deputy Coroner, was 

also there. 

Captain George L. Jeffrey testified that he knew the de¬ 
ceased Fannie Cohen personally during her lifetime, and that 
at the Hines Undertaking Establishment he identified the 
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body of Fannie Cohen to a man from the Coroner’s Office, 
whom he did not know. 

Earl S. Wedding testified that he was an upholsterer by 
trade and was so employed and that he was employed, part 
time in February 1941, by Mr. Sacks, who runs the National 
Liquor Store. On the night of February 15, 1941, he had a 
delivery to make at 1524 U Street NW. He was using his 
own car and had a colored boy as jumper and when he stopped 
in front of 1524 U Street NW., the boy jumped out. A 
streetcar was behind him. and, since he was parked double, 
he drove up in front of 1512 U Street NW., where he noticed 
a dress shop with the lights on. The time was about 10:30 
or 10:45 P. M. (The Government offered in evidence pic¬ 
tures marked “Government's Exhibits 1 and 1A," being iden¬ 
tical copies, which were received in evidence without 
objection.) Witness testified that the pictures showed a bay 
window with quite a few dresses in the window; that there 
was a case behind the window; that the door opening into the 
store was on an angle with the pavement. 

Witness was parked so that he could look directly into this 
door, and the store was brightly lit. While he was sitting 
there a lady customer was in the premises. She made a pur¬ 
chase and left the store. Another lady came up and glanced 
in the window and walked away, then all of a sudden a 
colored gentleman stepped in the store with his hand in his 
pocket. Miss Cohen walked toward him and as she did he 
reached and grabbed her and turned his back to the door. 
She threw up her hands and screamed and the man seemed to 
turn her around and pulled the gun out and shot her, and 
then he grabbed the door with his left hand. Just before that 
he reached over her body and grabbed at something. The 
body was lying at the door. The man pulled the door open 
and broke the mirror behind the door, and then pulled the 
door shut and walked up the street to the alley on the 
14 south (the same) side of the street. 

Witness made a left turn on U Street, went west to 
16th Street, went several blocks, turned left again and came up 
15th Street. Witness again saw the man who had done the 
shooting walking south on 15th Street. Witness returned 
to the scene and met certain police officers, who arrived in 
about a minute after witness got back there, one of whom 
got into his car and they retraced the route taken by the 
witness, but the man seen by the witness was not again seen. 

Witness described the man as having on a faded trench 
coat, light in color, a dark cap, darker than the coat, and 
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dark pants and tan shoes. Witness got a look at this man’s 
face and he sees him in court. (The witness identified the 
defendant as the man whom he had seen commit the alleged 
crime.) 

Ira N. Gullickson testified he was an employee of the 
Metropolitan Police Department and was its Chief Document 
Examiner and in charge of the photographic laboratory. He 
took certain pictures about February 15, 1941, at 1512 U 
Street NW. Witness identified Government’s Exhibit No. 1 
(in evidence) and said that he took that picture, and stated 
the same as to Government’s Exhibit No. 3 for Identification 
(not in evidence and not shown to the jury). Witness tes¬ 
tified that in the alcove of premises 1512 U Street there were 
two adjoining doors, one of which is the entrance to the store, 
and the other leads into the building, wdiere, witness did not 
know. The door entering the store is not parallel to the side¬ 
walk but is at an angle with it (the Court did not permit 
witness to answer the question of Government counsel as to 
what angle witness thought this door made with the side¬ 
walk). The other door in the alcove is parallel to the 
sidewalk. (It is on this door that the number 1512 appears. 
The entrance to the store has no number on it.) Picture, 
Government’s Exhibit No. 1, was taken by witness on the 
sidewalk very nearly opposite this door paralleling the side¬ 
walk (w’hich is not the one to the store). Picture, Govern¬ 
ment’s Exhibit No. 3 for Identification, was taken by witness 
from a point in the alcove and is looking into the store 
15 through the door of the store. The Court asked wit¬ 
ness whether a person sitting in an automobile out in 
the street could have had the same view of that (store) door 
that witness’ camera had at time No. 3 was taken, and witness 
replied that he did not believe that they could have seen as 
much of the area of the store inside as is shown by that photo¬ 
graph, but that he believed the inside could have been seen 
from the street if one had been back toward 16th Street but 
not if one were directly in front of the building. (Picture 
No. 3 was not offered in evidence by the Government and 
was never received in evidence and was never shown to the 
jury.) 

On cross-examination witness testified that a line drawn 
from the inside of the store through the door and directly 
through his head at time he took picture No. 3 would have 
run into the wall of the building adjoining, and that at the 
time this picture was taken, witness’ back was entirely within 
the alcove. 
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Witness Wedding was recalled to the stand by the Govern¬ 
ment to complete his testimony. Witness testified that when 
the shot was fired the man’s back was to witness and the lady 
(Miss Cohen) had the full front of her body to witness. 
Witness only heard one shot. After the shot was fired, Miss 
Cohen sort of staggered in front of the door and fell. Her 
body was in front of the door, her head being away from the 
door. Witness was in a position to look in the door that led 
into the dress shop and he could see the body in there. 

Witness testified that there are two doors in the alcove in 
which the dress shop has its entrance and when he said he 
was opposite the door, he means his car w r as parked in such 
a w’ay that he could look directly into the glass door that 
leads into the shop. 

(Witness identified a reversible coat shown by Government 
counsel as being the coat worn by the defendant on the night 
of February 15.) Witness testified that that coat had been 
worn with the smooth side out that night. After the shoot¬ 
ing the defendant reached over the body of deceased and 
grabbed at something, but witness is unable to say whether 
the defendant had gotten anything. 

16 Witness had never seen Miss Cohen or the man who 
fired the shot before that night. 

Witness next saw that man approximately three weeks or. a 
month later at Police Headquarters and he identified the man 
at that time. The man sitting at the counsel table, the defend¬ 
ant, is the man he saw do the shooting. At the time the witness 
identified defendant at Police Headquarters defendant was in a 
line-up of six men and defendant had on a suit but no overcoat, 
and shoes. The night of the shooting the man in the store had 
on dull tan shoes. In the Squad Room at Headquarters, 
Mumforde identified a coat and a gun as his. Mumforde said 
it was the gun he had in his hand and which he shot Miss Cohen 
with. Mumforde said that he went there with the inten¬ 
tion of robbing the woman and that he did not go there 
with the intention of killing her. When Mumforde was 
shown the gun by the police, he (Mumforde) asked Sergeant 
Tolson to put another bullet in the gun and Sergeant Tolson 
told him no. 

When witness returned to the store on the night of the crime, 
after looking for the person who had committed the crime, the 
body was in the same position as it was after the shot was 
fired. When he returned and saw this he also saw Lieutenant 
Lutz and a colored preacher there. There were other people 
there, too. Witness testified he was in there when the pho- 
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tographer arrived. Witness would not be able positively to 
identify the gun used that night by Mumforde. 

Oh cross-examination the witness testified that he got into 
the neighborhood about 10: 30 or 10: 45 P. M., and was in the 
neighborhood about an hour altogether. He was to deliver some 
liquor to 1524 U Street NW., and parked in front of 1524 U 
Street, while the helper went to make the delivery. He was 
double parked and had been sitting there a minute when an 
approaching street car forced him to drive up in front of 1512. 

There were a number of dresses in the window of this shop. 
From where he was sitting he could not see through the window 
where the dresses were into the shop. The customer who was 
| in the store at the time he drove up remained there three 
17 or four minutes and the person who looked in the win¬ 
dow was there approximately a minute, and a minute 
after this person left another person ent cred the store. Witness 
was not able to say from which direction this person came be¬ 
cause the first witness saw of him was when he opened the 
door to go in. The man opened the door and Miss Cohen ap¬ 
proached him from in front of the showcases in the lobby part 
of the store. When the man stepped in. Miss Cohen was com¬ 
ing toward him and he reached out and grabbed her. The man 
was a little over a foot inside the door when the shooting oc¬ 
curred and Miss Cohen was the length of an outstretched arm 
with a gun in it away from the man at the time of the shooting. 
There was about a foot between the gun and the body of Miss 
Cohen. She fell sort of sideways, about fifteen or seventeen sec¬ 
onds after the shot. The witness could not tell if the man 
touched Miss Cohen when he reached over and grabbed some¬ 
thing. or grabbed at something, and could not see at w’hat he 
grabbed. As soon as he did this, the man opened the door 
and Came out and walked rapidly down the street into an alley 
between 15th and 16th Streets. Witness then made a U-turn 
for the purpose of apprehending the man or finding out where 
he was going. Witness drove down ICth Street about three 
blocks and made a lefthand turn and then came north on 15th 
Street. Witness saw the man walking south on 15th Street, 
more than a block below’ U Street. Witness returned to the 
scene of the crime to get an officer. Witness got an officer and 
made a search for the man but did not see him. 

Witness identified the coat shown him in court as the one 
the man wore that night by its faded condition. 

Also on cross-examination witness testified he gave the man’s 
description as approximately 5 feet, 5 inches tail, around 25 to 
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28 years, 135 to 140 pounds, copper colored, not real dark or real 
light. 

On redirect examination the witness testified that the shoes 
Mumforde had on were dull. 

On re-cross-examination witness testified that Mumforde’s 
pants were baggy. Witness was thereupon excused. 

George L. Battley testified that he was a member of 
18 the Police Department of Rockingham, Xorth Carolina, 
and in company with Officer Dabbs, arrested the defend¬ 
ant, Mumforde, on the 23rd of March, on Leake Street in 
Rockingham. N. C. This arrest was made at the request of 
Washington police. When arrested, defendant had in his 
pocket five .38-short cartridges. (Five cartridges handed to 
witness were identified by him as these cartridges.) Witness 
said that one Bennie Terry, a colored girl, had taken him, an 
hour after Mumforde’s arrest, to her yard and turned over 
to him a gun which at the time was under the dirt, wrapped 
in a cloth. (Witness identified a gun handed to him as that 
gun.) Witness testified he turned this gun over to Sergeant 
Tolson of the Washington police the next night about 9: 00 
o’clock. Witness asked Mumforde about the Washington 
charge and Mumforde said that he hadn’t been in Washington 
since June 1940. and Mumforde flatly denied the particular 
charge. This denial was made in the presence of Officer Dabbs. 
Mumforde told witness, “he just had’’ the bullets in his pocket, 
and did not make any explanation about the gun. Witness tes¬ 
tified that he had a conversation with Miss Bennie Terry as 
to where she had first seen the gun. (This conversation was 
not related by witness.) 

After some cross-examination, the witness testified on re¬ 
direct examination that the gun he had recovered was entirely 
loaded and that the bullets in the gun had not been fired. Wit¬ 
ness had left the gun in that loaded condition and did not re¬ 
move the bullets or mark them. The ones he found in 
Mumforde’s pocket he marked with an “H.” Witness was 
thereupon excused. 

John S. Love testified that he worked for Mr. Sacks, who 
was in the liquor business, and that on the night of February 15 
he and Mr. Wedding were making deliveries. They had a deliv¬ 
ery to make at 1524 U Street NW. Witness testified that he 
went in with the delivery and left Wedding in the car right 
in front of that address. When witness came out Wedding’s 
car was on the north side of U Street, facing toward 16th Street. 
Witness went over to the car and had a conversation with 

•4 — 4 , _>-:: 
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Wedding (which was not related by witness). \\ eclding 

19 left the car and was gone about fifteen minutes, witness 
would guess. Witness stayed in the car. Wedding re¬ 
turned and there were police there with him. A policeman 
got in the car with witness and Wedding, and they went to 16th 
Street and down 16th Street, They went to different places, 
but witness doesn’t know all the places they went, and they 
ended up back across the street from 1524 U Street. Witness 
saw defendant for the first time at a police line-up later and 
did not see the defendant on the night of the difficulty on 
U Street. 

On cross-examiantion witness testified that he made one 
delivery at 1524 U Street NW., and was there about five min¬ 
utes, he would guess. When he came out ot the premises 
W’edding was not parked double in front of 1524, where witness 
had ldft him, but was parked on the north side headed toward 
16th Street. After witness came out. Wedding got out of the 
car and was gone about fifteen minutes and witness did not 
know where W’edding had gone. W edding came back and 
walked up to the car with some police officers. They then went 
down 16th Street. Witness was thereupon excused. 

Bennie Terry testified that she was from Rockingham, North 
Carolina, and had known Mumforde for a couple of years. She 
saw him in Rockingham towards the end of February, but she 
could not remember the exact date. She saw him from Friday 
until Saturday. Mumforde was rooming at her home. Wit¬ 
ness and her sister were living there. Witness testified she 
was unable to say whether a gun shown her by Government 
counsel was the one or not but testified that she had turned a 
gun over to Officers Battley and Dabbs of the Rockingham 
police. She had gotten the gun from Mumforde’s left rear 
pocket. She noticed the gun when Mumforde was bending over 
putting his shoes on. before going uptown to get a haircut and 
shave. Witness testified she asked Mumforde to let her keep it 
for him while he went to town, that she would give it to him 
when he returned. Mumforde gave her the gun. Witness 
wrapped it in a rag and put it in a plot of dirt in the back yard. 
Witness kept the gun there until Sunday night when Officers 
! Battley and Dabbs came and got it. The gun was 

20 i loaded at the time she got it from Mumforde and also at 

the time she turned it over to the police. Mumforde 
had said nothing to her about having been in Washington. 
After Mumforde gave her the gun and went to town, he never 
returned and witness did not see him again until she saw him at 
this trial. 

After cross-examination witness was excused. 
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Reverend James Luther Pin testified that he was connected 
with the Goodwill Baptist Church and that he was also chaplain 
at the District Jail, and lived at 1634 S Street NW. On the 
night of the 15th of February. 1941, he was in a ten-cent store 
on the north side of the 1500 block of U Street NW., between 
10:00 and 10:30 P. M. A young colored fellow ran into the 
store and said something which caused witness to hurry across 
the street to a store which a Miss Cohen kept. Witness only 
knew Miss Cohen “in passing’’ and had never been in her store. 
A few people were standing in front of the store. The doer was 
closed and witness looked in and saw Miss Cohen lying on the 
floor with her feet toward the door. £he was about a foot or 
so from the door. Witness opened the door and looked at 
her and went immediately to 1518 U Street NW.. and called 
the police. When witness got on the street from the ten-cent 
store, the other people were all outside of Miss Cohen's store 
and no one was inside. Witness was the first one to go in. He 
did not disturb her position and did not make any search of 
her but did feel her pulse and it was inactive. After calling 
the police, witness went back to the store immediately and 
no one else had entered. Witness stood in the door until Lieu¬ 
tenant Lutz and other officers arrived. Witness had a conver¬ 
sation (which he did not testify to) with Lieutenant Lutz and 
then went outside and circulated in the crowd to find out, if 
possible, some facts in the case but found none. Witness testi¬ 
fied he saw Earl Wedding (and identified him in the courtroom) 
in the store that night talking with Lieutenant Lutz but did not 
hear what Wedding said. Witness did not see defendant 
Mumforde there that night but has seen him since at the Dis¬ 
trict Jail and has come to know him by reason of witness’ duties. 
Witness is not positive but he thinks there was a broken mirror 
in the store. 

21 On cross-examination witness testified that the crime 
had taken place before 10:30 P. M. Witness was not 
able to state definitely whether there were any people in auto¬ 
mobiles immediately in front of the dress shop. The door to 
the store opened inwards and the body of the deceased was 
sufficiently far back so that it did not interfere with the door 
when witness opened it. The door is set at “about half a right 
angle’’ (with the sidewalk). Witness went into the crowd after 
the police arrived and then returned into the store and it was 
at this time that he saw Wedding for the first time and Wedding 
was talking with Lieutenant Lutz. The witness was thereupon 
excused. 
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Lieutenant Clarence H. Lutz testified that he was a member 
of the Metropolitan Police Department, attached to the 13th 
Precinct, and that at 10:20 P. M. he. personally, took a call over 
the telephone to go to 1512 U Street NW. Witness and Officer 
Jackson went immediately to that address in the patrol wagon. 
L’poili arriving at the scene, the first person he saw was a man 
whom he later learned to be Earl Wedding, and W edding was 
just outside the line of parked cars on the south side of T 
Street. As a result of a conversation with W edding, witness 
sent Officer Jackson with Wedding. Witness then went over 
to 1512. where he saw Reverend Pinn at the door, standing in 
the doorway. There was a crowd outside on the sidewalk. 
Witness called the ambulance, which arrived at 10:40 P. M. 
with Dr. Elsberg, who examined the body. The lady was lying 
with her feet toward the sidewalk and close to the threshold. 
Witness testified that he would not like to say whether or not 
there was room for the door to swing to and fro without bump¬ 
ing her as she lay there, because he did not try it. There was 
a mirror on the west wall of the store and the door was back 
against it. The mirror had been shattered and there was glass 
lying on the floor. When Wedding returned with Officer Jack- 
son, witness then got his name and told him to remain until 
the Homicide Squad arrived, which was about 10:45 or shortly 
afterwards. Witness testified that he first saw a coat, shown 
him by Government counsel, when Officer Hough of No. 13 
Precinct brought it to witness on the Monday following 
22 the Saturday this incident occurred. Witness kept this 
i coat until defendant was arrested. Witness had never 
seen defendant Mumforde before this trial in court. 

On cross-examination witness testified that deceased was pro¬ 
nounced dead at 10:45 P. M., and that he had looked at his 
watch for the time. Wedding was on the south side of U 
Street, standing on the street side of the parked cars, when 
witness arrived on the scene. The position of the body of 
deceased was not disturbed by the doctor when he pronounced 
her dead. Witness testified it is “my recollection that her feet 
were so close to the door sill that it would not have been possible 
to have closed the door without moving her body. That is my 
recollection, but I didn’t test it. so I wouldn’t want to say 
positively.” Witness testified that he would say the door is 
set at about a 45-degree angle (with the sidewalk) and that the 
way her body was lying, it would mean that she was facing the 
door and that she fell directly back. 

On redirect examination witness testified that as a result of 
his investigation, he sent out a look-out for someone. Witness 
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went to “the box” and put it on the air and later put it on a 
record (to which witness pointed). 

On recross-examination witness testified that the look-out 
was “medium brown skin, colored man, 25 to 28 years, 5 feet 5, 
140 to 145 pounds, wearing a light trench coat which appeared 
to have been cleaned several times, a light-colored hat about 
the same color as the trench coat, dark pants, tan shoes, black 
gloves. Held what appeared to be a black .45 calibre auto¬ 
matic. Escaped on foot into a nearby alley.” 

Whereupon witness was excused. 

William B. Jackson testified that he was an officer of the 
Metropolitan Police Department, attached to No. 13 Precinct, 
and responded to a call with Lieutenant Lutz to go to 1512 U 
Street NW., on February 15, 1941. arriving there about 10:20. 
Quite a crowd of people was there. Witness was ordered by 
Lieutenant Lutz to get in a car and go with a man (whom the 
witness identified in the courtroom as Earl Wedding). Wit¬ 
ness testified they started up U Street toward 18th Street 
23 to an alley and south through the alley to Caroline Street 
and entered 16th Street and went down 16th Street, 
witness does not recall just how far, “and around the place,” 
and then returned to the scene. Witness testified that he did 
not see defendant Mumforde that evening and has never seen 
him before this trial. Upon further questioning, witness testi¬ 
fied that they had gone in the automobile about a half a block 
on U Street and then turned down an alley to Swann Street. 
Witness testified they might have gone out U Street further 
than the alley later, but he doesn't recall just how far they went 
after that. (At this point Government counsel announced 
surprise at the testimony of this witness, stated that he had a 
written statement of witness and would like to examine witness 
upon it. A conference by counsel for both sides was had with 
the Court out of the presence of the jury, and. as a result of this 
conference. Government counsel was permitted by the Court, 
without objection, to ask the witness whether or not in the 
Homicide Squad Room, on Tuesday, February IS. 1941, at 
11:10 A. M., he made a statement that he and Air. Wedding, in 
Wedding’s automobile, went west on U Street to 16th Street, 
turning left and going down 16th Street at that point.) Wit¬ 
ness replied that he did not think he did, but that he might 
possibly be wrong. (Witness was shown a paper.) Witness 
testified that this statement bore his signature, was signed by 
him. (Witness read the statement.) Witness thereupon tes¬ 
tified that he was not positive whether they went directly to 
16th Street, because he knows they went on 16th Street later. 
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On cross-examination witness testified that his present rec¬ 
ollection is that they first went down the alley, but witness is 
not absolutely sure. They may have gone directly to 16th 
Street, The following question was then asked and the follow¬ 
ing answer given: 

Q. Among other things that were said to you was the state¬ 
ment made that the man, whoever it was, that committed the 
offense had the cover turned up around the head? 

A. Yes; yes; he had the cover turned up. 

(There was no further testimony or questioning on this 
subject.) 

James Thomas Meyers testified that he was from 
24 Rockingham, North Carolina, and now lives at 1517 U 
Street NW.. across the street from the store than Miss 
Fannie Cohen operated. Witness has known Mumforde eight 
or ten years and saw Mumforde in the early part of February 
when Mumforde stayed at the witness' home for about three 
nights. Witness doesn't know the exact dates but thinks 
Mumforde came there on a Monday and left on a Thursday. 
After Mumforde had left, witness missed a gun. two pairs of 
trousers, and a sports coat. Witness had had the gun ever since 
about a month before Christmas. Witness testified that a gun 
handed him by Government counsel was just like the one he 
had had. The last time he had seen the gun it was unloaded. 
Witness saw Mumforde in the Spot Restaurant at 14th and T 
Streets NW., about a week after he had missed the gun, and 
Mumforde then told witness that he had shot the lady around 
there at the dress shop in front of witness’ house. Witness 
ask^d Mumforde about the gun and he understood Mumforde 
to say that he had sold the gun, and Mumforde said he didn’t 
have the trousers and sports coat. Witness and Mumforde 
were in the rear of the restaurant at the time. Witness iden¬ 
tified a coat shown him by Government counsel as one he had 
seen on Mumforde on this Saturday night when he had been 
talking with Mumforde, and witness testified that Mumforde 
said that he did not have witness' things and that he would let 
witness have the coat until he got the money to pay witness 
for them. 

Witness testified he took the coat home and kept it about 
three days, at which time one of the police officers got witness’ 
brother and the brother, to whom witness had shown the coat, 
gave it to the officer. 

Witness testified he did not see Mumforde again until about 
two months later at Police Headquarters and at that time wit¬ 
ness heard Mumforde say that he had stolen witness’ gun and 
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that he had shot the lady, Mumforde stating that he went in 
there for money and that the reason he shot her was that she 
started to scream. Witness testified he saw the coat again 
at Headquarters when Mumforde was there, and that Mum¬ 
forde then said it was his and that he was wearing it when he 
shot the lady. Witness testified that Mumforde also 
25 identified the gun, at that time, as the one he had used to 
shoot the lady with. 

On cross-examination witness testified that on the occasion 
when he saw Mumforde at the Spot Restaurant he was look¬ 
ing for Mumforde, but that Mumforde saw him first and came 
to him and said that he wanted to talk to witness. Witness 
had bought the gun Mumforde had taken from him, from one 
John Curtis, before Christmas, and it was unloaded then and 
witness never loaded it and had no cartridges for it. Mum- 
ford left witness' house on a Thursday and. if witness makes 
no mistake, he missed the gun that Saturday. Witness testi¬ 
fied that at the time of his conversation with Mumforde in the 
Spot Restaurant, Mumforde said he had shot the lady w’ho 
kept the dress shop with witness’ gun, and that after the shoot¬ 
ing he had sold the gun. Mumforde told him that “it hadn’t 
been long’’ since the shooting. Witness didn’t believe what 
Mumforde had told him. Witness testified that he had asked 
Mumforde for money, but Mumforde did not tell him that he 
had any. Witness did not take the coat from Mumforde, but 
it was given to him by Mumforde. Mumforde gave no evi¬ 
dence of having been drinking and witness had nothing to 
drink with him. They separated after their conversation and 
Mumforde then sat up in front of the restaurant and witness 
did not know when Mumforde left. Witness testified he was 
satisfied to keep the coat, figuring Mumforde would then come 
and get it and pay for the things Mumforde had taken, because 
he did not believe what Mumforde had said about the shoot¬ 
ing. Witness didn’t believe that Mumforde had shot some¬ 
body until the special policeman in the Spot told witness that 
the man who had shot the woman around there was wearing a 
coat like the one that witness then had on his arm. This 
was later the same night, but witness did not look to see if 
Mumforde was still in the restaurant. The special policeman’s 
name is Tommy Parks. Witness did not make a report to any¬ 
body or tell anybody at that time that Mumforde had witness’ 
gun. The first person witness did tell was his (witness’) 
brother. 

On redirect examination witness testified that at Police 
Headquarters Mumforde put on the coat, had the gun in his 
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fyand in his coat pocket and reenacted the crime, saying 
26 he walked in and asked the lady for money and she 
started to scream and he pulled the gun out and shot 

her. 

On recross-examination witness testified that Mumforde’s 
statement was made in the presence of Sergeant Tolson, Eddie 
Ewings, John Love, and some “white fellow.” 

Whereupon the witness was excused. 

Charlie Meyers, Jr., testified that in February he lived at 1517 
U Street NW., with his brother James. He had known Mum- 
forde since approximately 193S. Early in February Mumforde 
came to his house to stay and stayed about three nights. He 
next saw Mumforde in Charlie’s Sandwich Shop at 1352 U 
Street KW.. on a Saturday night about a week after he had 
left witness’ house. Mumforde asked where witness’ brother 
was and witness told him that he might be at the Spot Restau¬ 
rant but that witness did not think his brother “wanted” to 
see him. Mumforde asked winess to come outside and talk 
to him but witness refused. Witness testified that he had seen 
a coat, shown him by Government counsel, in witness’ brother’s 
room, just being stored there, witness guessed; and that Offi¬ 
cers Hough and Davis came there and got it on the Monday 
following the Saturday he had seen Mumforde. 

On cross-examination witness testified that he did not re¬ 
member the date of the Saturday on which he had seen Mum¬ 
forde in the sandwich shop. It is located on the south side of 
U Street, next door to the cigar store on the corner of 14th and 
XJ Streets. The closest witness can fix the time when he saw 
Mumforde there that night was 10:20. Mumforde had on the 
coat, shown witness in the courtroom, or one just like it. Wit¬ 
ness did not learn of the homicide committed at 1512 U Street 
until the next morning, Sunday, about 9:00 o’clock, when wit¬ 
ness’ brother told him about it. Witness’ brother told witness 
that Mumforde said he had robbed and killed this woman on 
U Strdet, but that witness’ brother told witness he didn’t be¬ 
lieve Mumforde because he thought Mumforde had said this 
so he (witness’ brother) would take him (Mumforde) in again. 
Witness testified that his brother told him that a private officer 
at the Spot had questioned him concerning the coat he 
27 had in his possession at the time and that his brother had 
told the officer that he had taken it from a boy who owed 
him some money, and that his brother told witness that the 
officer had said, “You had better put it in a bag and go on home. 
There’s been a lady killed by someone that was identified 
wearing a coat like that.” 

Whereupon witness was excused. 
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Edwin Ewings testified that he was from Rockingham, North 
Carolina, and that he had known Mumforde for about ten 
years. Early in February he knew that Mumforde was stay¬ 
ing with Meyers. On the Thursday before the shooting on U 
Street on Saturday, witness saw Mumforde on the street, and 
Mumforde said he had Meyers’ gun and showed witness “a 
piece of it,” and Mumforde said that nobody was going to 
bother him because he had something to protect himself with. 
Witness knew it was Meyers’ gun and witness told Mumforde 
he had better take it back. Witness testified he would “hardly” 
be able to recognize the gun if he saw it again “because (he) 
didn’t see it in the first place.” He saw only “a part of it, not 
much of it.” Witness was working at the Success Cafe, 1357 
U Street NW., and, on the Saturday night of the shooting, 
Mumforde came in there about 10:45 and asked witness for 
some money, which witness did not have; and then Mumforde 
asked where James Meyers was, and witness said he might be 
at the Spot Restaurant. At this time, witness testified. Mum¬ 
forde had on the coat shown him by Government counsel. 
Later witness went to the Spot Restaurant and there he saw 
James Meyers with the same coat on his arm that witness had 
just previously seen on Mumforde. Mumforde was there, sit¬ 
ting by himself holding his head, and said to witness that- James 
had taken his coat. Witness attempted to get the coat back 
for Mumforde from James, but was unsuccessful. Witness tes¬ 
tified that he next saw Mumforde about a month or so later at 
Police Headquarters. At that time Mumforde said that he 
-walked into the place with his hand in his trench coat and with 
his hand on the gun, that the lady started to scream and he 
snatched the gun from his pocket and shot her; that he bent 
over her to go through her pockets, but he thought he heard 
someone coming and he jumped up and ran. Mumforde said 
he went into the store to get some money. At this time 
28 witness testified Mumforde had on the coat previously 
identified by witness. The gun, shown witness in court 
by Government counsel, was also there. 

On cross-examination witness testified that he had said on 
direct examination that Mumforde showed witness a gun and 
said it was Meyers’ gun. Witness testified that he did not 
recognize it as being Meyers’ gun and that he did not say, on 
direct examination, that he did recognize it as Meyers’ gun. 
Witness did not say that—“because I didn’t see the gun, and 
I haven’t seen it up until now.” Meyers had told witness, on 
the Thursday morning Mumforde left Meyers’ house, that this 
boy had taken his (Meyers’) gun and that is how the conversa¬ 
tion came up between witness and Mumforde. On the Satur- 
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day night that witness saw Mumforde in the Success Cafe it 
was about 10:45 and witness went to the Spot Restaurant about 
1:00 o’clock and saw Mumforde and Meyers there. Witness 
stayed in the restaurant about a half hour and when he left, 
both Meyers and Mumforde w*ere still there. Both seemed 
like they had had a drink or two but witness did not see either 
of them take a drink. Witness feels they had been drinking 
“just the same as anybody would take a drink.” At Police 
Headquarters witness did not hear Mumforde make any state¬ 
ment of any conversation with the lady or anything he said to 
her. It was in answer to Sergeant Tolson’s request to demon¬ 
strate how it occurred that Mumforde volunteered the state¬ 
ment that he went in to get some money. Mumforde left the 
room at Police Headquarters before witness did. Witness was 
thereupon excused. 

Dr. Richard Rosenberg testified that he was a Deputy Coro¬ 
ner for the District of Columbia, and that in the neighborhood 
of February 15,1941, he performed an autopsy on a body identi¬ 
fied to him by one Little, an attendant at the morgue, as the 
body of Fannie Cohen. Witness testified that this autopsy 
showed that she sustained a gunshot wound of the chest 2 
inches below the supra sternal notch, which is a depression at 
the base of the neck, 2 inches down and 4Yo inches to the left 
of the midline. The bullet was removed just beneath the skin 
just under the angle of the shoulder blade or the scapula, in the 
back. Its course was from front to back, slightly down¬ 
ward, and from left to right, and in its course it passed 
29 through the upper lobe of the left lung and the arch of 
the aorta. The aorta is the name of the large vessel 
that comes off the heart. This gunshot wound, with the en¬ 
suing hemorrhage and shock, w*as the cause of her death. There 
was only one gunshot wound. 

Witness testified that deceased was 4 feet 5 inches tall and 
weighed 151 pounds. 

Witness testified that a test was made of the clothing to 
determine whether powder burns were present, and there were 
none present. Witness testified that when a firearm is dis¬ 
charged close to a surface, it will leave a mark of unburned 
powder and sometimes smoke and scorching from the flame. 
The maximum distance at which this will occur is 18 inches and 
so that if there are no powder burns, it would indicate that the 
weapon was held at a distance greater than 18 inches. This 
means more than 18 inches from the outer muzzle end to the 
surface. Witness is speaking of pistols. Witness has per¬ 
formed about 5.000 autopsies and made about 500 or 600 
examinations to determine the presence of powder burns. Wit- 
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ness removed the bullet from deceased’s body, marked it with 
a letter “C” and turned it over to Sergeant Tolson. Witness 
identified a bullet shown to him by Government counsel as 
being this bullet. 

On cross-examination witness stated that the course of the 
bullet was straight through and that there was no deflection. 
Witness stated that if a pistol were held closer to a surface 
than 18 inches, and there was no faulty ammunition, there 
would be powder burns. This distance might depend, how¬ 
ever, on the calibre of the gun, but the distance of 18 inches is 
the maximum that any gun will produce powder burns or 
powder stipple. Witness would say the gun shown him by 
defense counsel was a .3S-calibre pistol and would fall within 
the category of those which would come within the 18-inch 
rule. 

On redirect examination witness testified that he was unable 
to say whether the lead pellet he removed from deceased’s body 
was fired with a normal charge of gunpowder. Witness testi- 
about 20 to 24 inches. 

about 20 to 24 inches. 

30 On re-cross-examination witness testified that if a 
pellet traveled a distance of 20 to 24 inches through the 
body of a person, that fact would not necessarily indicate 
whether the powder charge was normal. Witness was excused. 

Robert Nathaniel Hough testified that he was a member of 
the Metropolitan Police Department, attached to the 13th 
Precinct. Witness went to the home of Charlie Meyers at 
1517 U Street, on February 17, as the result of certain in¬ 
formation received. Charlie Meyers admitted witness to that 
address and witness there obtained a reversible coat. Witness 
identified a coat shown him by Government counsel as the 
one he had so obtained. Witness turned it over to the 
Property Clerk. Witness was excused. 

Aubrey M. Tolson testified that he was a member of the 
Metropolitan Police Department, attached to the Homicide 
Squad, and has been in the Department 16 years and on the 
Homicide Squad 8 years. Witness went to 1512 U Street 
NW., on the night of February 15, 1941, arriving there at 
10:50. When witness arrived on the scene he observed the 
body of a white lady lying in the dress shop at 1512 U Street, 
close to the door leading into the dress shop. Witness was 
present when pictures were taken and when the body was 
taken away. A look-out was sent out for a person answering 
the description given by Mr. Wedding. Investigation con¬ 
tinued for two or three days and then a look-out was sent out 
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for William Thomas Mumforde. by name. On the 23rd of 
March Mumforde was arrested in Rockingham, North Caro¬ 
lina. On the 24th of March at about 10:00 P. M., witness 
talked to Mumforde in that city, and Mumforde told witness 
he had been in Washington about a month before and had 
stayed about a week. Mumforde denied that he committed 
any crime in Washington. Witness told Mumforde that he 
had papers charging Mumforde with the murder of Fannie 
Cohen at 1512 U Street on February 15. To this Mumforde 
told witness that he didn't kill anyone, but said he would go 
back and get the matter straightened out. The next morn¬ 
ing. March 25. at S:39, witness and Mumforde left by train 
for Washington. Witness stated that on the night he arrived 
at Rockingham a gun, fully loaded, and five loose car- 
31 tridges were turned over to him by Officer Battley. 

Witness testified that after he and Mumforde had been 
on the train about an hour, he said to Mumforde that he 
(witness) would have to testify in the case and that whatever 
Mumforde said to him. he (witness) would have to testify 
to. Witness asked Mumforde why he shot the lady and 
Mumforde said he did not mean to kill her, that he only went 
in there to get some easy money. Mumforde told witness 
that he had come to Washington a few days before and had 
gone to stay with a friend in the 1500 block of U Street, whose 
name was James Meyers, and that while there he took a gun, 
without the knowledge of Meyers, and he left Meyers’ house 
and did not return for two or three days, but stayed with 
other friends in Washington, and then on this particular Sat¬ 
urday. the night of the crime, he said the last place he was 
in before he went to this dress shop was the Success Cafe, 
which was in the 1300 block of U Street. Mumforde told 
witness that he had this gun on him and was walking down 
the street looking for a place to hold up to get some easy 
money, and that this dress shop was the first place he came 
to that looked easy. Mumforde told witness that he saw this 
dress shop with a white lady, and that a colored customer had 
just come out. Mumforde told witness that when he went 
into this store, this woman was about six feet from him out 
in the front of the counter, and that he had the gun in his 
light-hand coat pocket, with his hand on the handle of the gun. 
and that as he got all the way inside the door this woman 
started to scream and started to walk towards him. Mum¬ 
forde told witness that he pulled the gun out and fired one 
shot and the woman fell to the floor, and he bent over her to 
go through her pockets, and then he started to run, out U 
Street, through the first alley south to T Street, and then out 
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T to 14th and T. the Spot Cafe. Mumforde told witness that 
he stayed there until James Meyers came in, and James asked 
him for his (James’s) gun, and that Mumforde said he didn’t 
have the gun, and then James said he wanted five dollars and 
Mumforde said he didn’t have five dollars, and that then 
James took Mumforde’s trench coat, and wanted to fight 
him for not having the five dollars or the gun. Mumforde 
told witness that the next morning he went over on Florida 
Avenue where he found some man who wanted him to 
32 drive a car down south for him. and he took the gun 
with him and went to Cheraw, South Carolina, where 
he worked for awhile before he went to Rockingham. Mum¬ 
forde told witness that he used the name “Clarence Mum¬ 
forde” because he thought the police would be looking for 
a William Mumforde. Mumforde told witness that he went 
to Rockingham on the 22nd. that while in his girl friend’s 
house. Bennie Terry took the gun from him. and that he 
was arrested on the 23rd. Mumforde told witness that the 
reason he denied the charge in Rockingham was because he 
thought the fact that he had killed a white woman would 
cause them to lynch him, and that he wanted to get out of 
the state before telling the truth about it. 

Witness identified a trench coat, shown him by Government 
counsel, by his initials “A. M. T.” and testified that the coat 
came into his possession on March 26th. but that he first saw 
it on the second day after the crime at No. 13 Precinct. 
Witness identified a gun, handed him by Government coun¬ 
sel, by his initial “A" on the handle of same, as the gun turned 
over to him by Officer Battley in Rockingham, as the same 
gun which was identified by Mumforde on the night of March 
25 as being the gun used by him in the shooting of Miss Fan¬ 
nie Cohen. Witness identified five bullets, handed him by 
Government counsel, by his initial “T” on each of them, and 
testified that they were the five bullets which were turned 
over to him by Officer Battley in Rockingham, along with 
the gun previously identified. (These bullets were marked 
Government Exhibit 5 for Identification.) Witness identified 
another group of five bullets by his initial “A” on each of 
them, and testified that they were taken from the gun which 
was turned over to him in Rockingham. (These bullets were 
marked “Government Exhibit No. 6 for Identification.” The 
gun and the tw’o groups of five bullets each were admitted in 
evidence wuth no objection.) 

Witness testified that in a conversation with Lieutenant 
Darnell and the witness in the Homicide Squad Room, on the 
night of March 25, Mumforde identified the gun as the one 
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used by him in the shooting. Witness testified that Mum- 
forde also stated that the gun was fully loaded when taken 
from him by the woman in Rockingham and that four 
33 of those cartridges were ones in the gun the night of the 
shooting, and that he only shot once, and that he 
bought six cartridges in Cheraw, knocked the empty shell out 
and replaced it with one of these new cartridges. Mumforde 
said at this time that the gun was empty when he took it 
from James Meyers, and that he bought cartridges at some 
store in Washington and loaded the gun. 

Witness next saw Mumforde the next morning at 9:50, 
March 26, in the office of the Homicide Squad and at that 
time witness told Mumforde that he had been brought to the 
office for the purpose of getting a written statement and wit¬ 
ness asked Mumforde if he wanted to make a written state¬ 
ment, and witness told Mumforde that if he made a written 
statement it would be used at his trial if it became necessary 
and Mumforde said. “Yes." he wanted to tell witness about 
the case. 

(At this point defense counsel questioned witness concern¬ 
ing the taking of this statement from Mumforde.) Witness 
testified that no kind of inducement or force was used to ob¬ 
tain the statement. There were present the clerk, Mr. Car- 
anfa who took Mumforde's statement down directly upon a 
typewriter, and Lieutenant Darnell who came in and out of 
the office on other business. After Mumforde’s statement 
was completed, witness asked Mumforde questions and Mum¬ 
forde answered them and these questions and answers were 
taken down also directly on the typewriter by Mr. Caranfa. 
After the entire statement was completed, Mumforde saw it 
and wanted to change a certain answer and did change it. 

In answer to questions of Government counsel, witness tes¬ 
tified that Mumforde signed the four copies of this statement, 
putting his signature in full on each page of each copy thereof. 
(The statement was offered and received in evidence with 
no objection. It was thereupon read to the jury by Govern¬ 
ment counsel.) 
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Subject: Death of Fannie Cohen, white, on February 15, 1941 

Office of the Homicide Squad, 

Metropolitan Police Department, 

Washington , D . C. 

Wednesday, March 26,19^1, at 9:50A. 
By Detective Sergeant Aubrey M. Tolson : 

Q. William, give your full name, age and residence. 

A. William Thomas Mumforde, I’ll be 21 next birthday 
and I have no address at this time in Washington. 

By Det. Sgt. Tolson : 

34 ‘‘William, you are being heM relative to the death 
of one Fannie Cohen, white, age about 60, who was 
pronounced dead at 10: 40 p. m., Saturday, February 15, 1941, 
in premises 1512 You Street NW., a store, said death the 
result of a gunshot wmmd received from a revolver held in your 
hand, or hands, w r hile you were in her store about 10: 15 p. m., 
Saturday, February 15, 1941. You have told me that you are 
the one w'ho shot Fannie Cohen. I now ask you to make a 
complete statement relative to this shooting, so that it can 
be taken in typewritten form, but, before doing so, I advise you 
that your statement, if made, must be given freely and volun¬ 
tarily and that it will be used at your trial if it becomes neces¬ 
sary. After hearing what I have told you. do you want to make 
a statement?” 

Answer by William Mumforde: “Yes, sir.” 

By Det. Sgt. Tolson: “Then talk slowly and distinctly, so 
that every word you say will be written on the typewriter 
as you give it by Precinct Detective H. E. Caranfa.” 

By William Mumforde: “I had been in town just about a 
week. I had come from my home in Rockingham, N. C. On 
Saturday, February 15th, it was just like I told you, I went 
into this dress shop between 15th and 16th Streets on U Street, 
on the left hand side going toward 16th Street. I don’t have no 
idea about what time it was, it w*as at night time before twelve 
o’clock; it must have been because I got some more beer that 
night. I walked in the place and I had my hand in my overcoat 
pocket on the gun. When I went in there I had the intentions 
of going to get some money. When I walked in the lady I 
shot was standing about as far as from here to the radiator 
[witness indicated a distance of about six feet] she was not 
behind the counter. Just as I got inside the door she started 
toward the door screaming. I pulled my gun and fired one shot 
at her. I fired once. She fell right down at my feet. I bent 
down and started to go to her pockets, then I broke and ran 
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out the door. I ran toward 16th Street and ran south through 
the first alley to T Street. Then I went out T Street to Spot’s 
Cafe at 14th and T. I had been in there inside when James 
Myers came in and the first thing he asked me was where was 
his gun and I told him I didn’t have it. Then he told me he 
wanted five dollars or the gun and I told him I didn’t have either 
one and he wanted to fight me. Then he took my reversible 
coat from me. Then the next morning I left town and went to 
Anderson. South Carolina. Then I went back to Rockingham, 
North Carolina, where I was arrested.” 

Questioned by Det. Sgt. A. M. Tclson: 

Q. William, what is your occupation? 

A. Cook. 

Q. When was the last time you worked before you committed 
this crime? 

A. Since the first week in January. 

Q. You stated that you were in Washington one week before 
this crime. Where did you live during that week? 

A. I stayed with James Myers a couple of nights and then 
I stayed with different fellows I knew. 

35 Q. Did you know Fannie Cohen, who operated a dress 
shop at 1512 You Street NW.? 

A. No, sir. 

Q. Where had you been just prior to the shooting of Fannie 
Cohen? 

A. I think the last place I was before I went to the dress 
shop was the Success Cafe on You Street where Eddie Ewings 
works. 

Q. When did you make up your mind to go to this dress shop 
to try to get some money? 

A. That’s the first place I saw that I might have a chance 
to get some money. 

Q. How did you figure that you were going to get this money? 

A. i I figured that I would go in there and hold her up and 
she would give me the money. 

Q. i Was there anyone else in the store other than Mrs. Cohen 
when you went in? 

A. No, sir; she was in there by herself. A colored woman 
had just come out of the store as I went in. 

Q. Was there anyone with you when you went in this store? 

A. I was alone. 

Q. Did you see anyone sitting in a parked automobile in 
front of this dress store when you w*ent in? 

A. I didn’t pay any attention. 

Q. Where were you standing at the time you fired the shot? 
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A. Just inside the door. The door was still open because 
when I ran I ran right out. 

Q. Where was Miss Cohen at that time? 

A. You mean when I fired? 

Q. Yes; when you fired? 

A. She was walking toward me screaming. I think she was 
trying to get out the door where I was standing. 

Q. Did she have anything in her hands? 

A. Nothing. 

Q. How many shots did you fire? 

A. One. 

Q. Had you said anything to Miss Cohen before firing the 
shot? 

A. There was nothing said at all. 

Q. Did Miss Cohen see your gun before she started 
screaming? 

A. I walked in the door with my right hand in my overcoat 
pocket over the handle of the gun and she must have seen the 
imprint of the gun. That’s when she started screaming. 

Q. After you shot Miss Cohen and while she was lying on 
the floor, did you go through her pockets for money? 

A. I reached down and started to go through her pockets and 
then I decided to run. 

Q. Did you get anything while in this store? 

A. Nothing. 

Q. Why did you fire the gun? 

A. Well, after she screamed I thought it would cause some 
alarm. 

36 Q. What part of her body did you aim for? 

A. I didn't fire at any particular place. I just pulled 
the gun and fired toward her. [Defendant indicated how he 
drew the gun-and fired.] 

Q. What kind of a gun did you use in shooting Miss Fannie 
Cohen? 

A. It was a black .38 caliber S. and W. revolver. 

Q. Where did you get this gun? 

A. I took it from up to James Myers’ house. 

Q. W’hen did you take it from James Myers’ house? 

A. About two or three days before the shooting. 

Q. Did James Myers give you permission to take this gun? 

A. No. I took it when he wasn’t at home. 

Q. Why did you take this gun? 

A. Well, I was not working, I didn’t have no place to stay 
and I didn't have no money and I thought I'd use it to get 
me some easy money. 
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Q. What became of the gun after the shooting? 

A. I kept it in my coat pocket until last Saturday morning 
when I was in Rockingham. North Carolina, when 1 was at 
Bennie Terry’s house. I was laying across the bed there and 
the gun fell out of my pocket and she took it and wouldn’t give 
it back to me. 

Q. Was it loaded at that time? 

A. Yes, sir. 

Q. I now show you a .3S caliber Smith Wesson revolver, 
numbers 232345, and I ask you if this is the gun you took 
from James Myers’ house and the same gun you shot Miss 
Fannie Cohen with? 

A. Yes, sir; it's the same gun. 

Q. Was the gun loaded when you got it from Myers’ house? 

A. No; it wasn't. 

Q. When did you load it? 

A. The next morning after I got it I bought five cartridges 
for it and loaded it. 

Q. Did you have some cartridges in your pocket when the 
police arrested you in Rockingham. N. C.? 

A. Yes. sir; I had five in my pocket. I bought them at 
Cheraw. South Carolina. I bought six and I replaced the 
one I had fired here in Washington. 

Q. What name have you used since the crime? 

A. Clarence Mumforde. 

Q. Why did you use the name of Clarence Mumforde? 

Q. Because I figured they would be looking for a William 
Mumforde for this crime. 

Q. What kind of work have you been doing since you left 
Washington? 

A. Cooking. 

Q. When did you first learn that Miss Cohen had died? 

A. On March 21st when I went back to Rockingham, North 
Carolina, for the first time after the shooting and I was told 
that the police was looking for me. 

Q. Do you know how the mirror which was hanging 
37 on the wall of the dress store which was located 
directly behind the door when the door was open, got 
broken ? 

A. I don’t know how that got broke. 

Q. How were you dressed the night of the shooting? 

A. I had the same clothes I have on now with the exception 
of the shoes. I had on a pair of brown suede shoes. I also 
had on the reversible coat that Myers took away from me. 

Q. Where are those suede shoes? 
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A. They are in Rockingham. They had been hurting my 
feet and I traded them with a boy who was in jail with me 
tl) ere. 

Q. Did you knew that the shot you fired had hit Miss 
Fannie Cohen before you left the store? 

A. Yes. sir; she dropped to the floor and didn't holler any 
more. 

Q. At any time, did Miss Cohen have hold of you or did 
you have hold of her? 

A. No, sir. I was about three or four feet from her and 
when I fired she dropped right down to the floor. 

Q. Did you tell anyone on the same night of the shooting 
that you had shot a white lady on You Street? 

A. I didn't mention the color at all. I went by this place 
where Eddie Ewings works and asked him for some money and 
he asked me what I wanted the money for and I told him 
I had just shot a lady. 

Q. How did you leave Washington? 

A. The next morning I was out on Florida Avenue and they 
were looking for somebody to drive a used car to Anderson, 
South Carolina, and I drove the car down. 

Q. How did you get that sore on your right hand and be¬ 
hind your left ear and on the right side of your face? 

A. The one on my hand came from a blister from hot grease. 
The one on my face is a hair bump I picked with my finger¬ 
nail. The one behind my ear came when a hairdresser fixed 
my hair and didn't wash all the stuff out. 

Q. Mumforde. I now show you a tan, reversible topcoat and 
I ask you if this is your coat and that coat that you were 
wearing on the night you shot Fannie Cohen? 

A. Yes. sir; that’s my coat. I identify it by a cigarette 
burn on the inside near the bottom. 

Q. How were you wearing it on the night of the shooting? 

A. With the smooth side out. 

Q. Is this also the coat that James Myers took from you 
after the shooting? 

A. Yes. sir; that’s the same coat. 

Q. Is there anything further that you want to add to your 
statement that has not already been covered? 

A. No. sir; I can’t think of anything else. When I went 
in there I had no intention of killing her. My intention was 
to hold her up and rob her. 

Q. How much education have you had? 

A. Four years of high school and one year of college. 
3S Q. William, I now want you to read your statement, 
my questions and your answers. [All four sheets given 
to William Mumforde to read.] 
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Q. Have you read my statement, your statement and the 
questions and answers? 

A. Yes. sir. 

Q. Are they all true and correct? 

A. Yes. sir. 

Q. Were they all given freely and voluntarily by you with¬ 
out any force or promises being used or made by anyone to 
obtain them? 

A. Yes. sir; I haven’t been mistreated by anyone. 

(S) William T. Mumforde. 

Witnesses: 

(S) Aubrey M. Tolson. D.B. 

(S) Horace E. Caraxea, M.P.D.B. 

Witness testified that when Mumforde was answering the 
questions put to him by witness at the time of the taking 
of the statement, witness asked Mumforde this question: 
“Why did you take this gun?’’ and Mumforde replied, “Well, 
I didn't work, I didn’t have no place to stay and I didn’t have 
no money and I thought I’d use it to get some easy money.” 
This question and answer was taken down by the stenographer 
on the typewriter. Witness testified that when the statement 
had been completed and Mumforde was reading it over. 
Mumforde said he didn't like the way it read and scratched 
out “didn’t” and put “I was not working.” Mumforde said 
otherwise it would seem as if he didn't do any work. This 
scratching out and insertion of words was done by Mumforde 
with pen and ink and was initialed by him, on the original 
and on each carbon copy. 

Wlthess testified that Mumforde was brought back to Police 
Headquarters about 7:00 o’clock on the evening of the 20th. the 
same day that the statement was taken. There was a line-up 
of Mumforde and five other colored men and Mumforde was 
identified by Mr. Wedding as the man he saw shoot Miss Fannie 
Cohen on February loth. Mumforde was dressed in a gray 
plaid double-breasted suit which Mumforde stated to witness 
were the same clothes he was wearing at the time of the 
shooting. After the line-up, James Meyers identified a gun 
there as his and then Mumforde said it was the one which he 
had taken from Meyers’ house without his consent and 
39 which he had used in the shooting. WYdding, Love, 
James Meyers. Lieutenant Darnell, and Mr. Caranfa 
were all present. Then Mumforde put on the reversible coat, 
put the gun in his right-hand pocket and demonstrated in 
the presence of these persons, how he walked in the store, 
pulled the gun and fired the one shot. Mumforde stated, “I 
went in to rob the place, but I didn’t mean to kill the woman.” 
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Witness next saw Mumforde in the United States Commis¬ 
sioner’s office at 10: 00 A. M. on March 27tn, when he was 
arraigned. The Commissioner advised Mumforde that he was 
charged with the murder of one Fannie Cohen on February 15, 
and asked Mumforde how he pleaded. Mumforde said, “I 
am not guilty of premeditated murder, but I am guilty of the 
shooting in an attempt to rob the woman and shooting her.” 
Witness did not see Mumforde again until this trial. 

Witness stated that on Sunday, February 1G, he was at 
District morgue when Dr. Rosenberg performed the autopsy, 
and at that time Dr. Rosenberg turned over to witness a .38- 
calibre slug, which witness, in turn, gave to Captain Fowler on 
the next day. (Witness identified a slug shown him by the “C” 
marked on it, which, he testified, had been placed there by 
Dr. Rosenberg in his presence. This slug was offered and re¬ 
ceived in evidence without objection.) 

On cross-examination witness testified that the body of 
deceased was within about two feet of the door of the store, and 
that the body was not in the range of the opening of the door. 
Opening the door did not interfere with her body. When the 
door was opened, the swing of the door would be about three to 
six inches from her body. The body was not lying directly in 
the middle as you come through the door. It was more towards 
the left, towards the show window. Upon being asked by 
counsel for defendant, witness testified that he received infor¬ 
mation from officers on the scene that the body had not been 
moved. Witness testified that Mumforde never made a state¬ 
ment to him that he went into the premises, and having gone 
in he had abandoned the idea and had started out of the door 
when the lady screamed and he fired. Mumforde at no 
40 time made any such statement to witness. Witness was 
thereupon excused. 

Dr. Paul Elsberg testified that on February 15, 1941, he was 
employed at Emergency Hospital and received a call at 10: 26 
P. M., to go to 1512 U Street N.W.. and that he went there and 
pronounced Miss Cohen dead at 10: 10 P. M. Deceased was 
lying close to the door and there were police there. 

On cross-examination witness stated that he did not recollect 
how close the deceased was to the door but recalls that he had 
to walk a few steps to get to her. Witness was thereupon 
excused. 

Joseph H. Little testified that he was an attendant at the 
District morgue, that he had an occasion to see the body of a 
woman at the morgue approximately on February 15, 1941. 
A Mr. Selinger and a Captain George L. Jeffrey identified the 
body to him as Fannie Cohen, and witness, in turn, identified 
this body to Dr. Rosenberg as Fannie Cohen. 
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Thomas Hanford Parks testified that he was a special police 
officer, not a member of the Metropolitan Police Department, 
and that he was licensed to operate in the 1900 block of 14th 
Street, that he policed 1901 14th Street. 1357 U Street, and 1906 
14th Street NW.. and that his duties were to keep order and 
to make arrests if necessary and having authority to and carry¬ 
ing a gun. Witness testified that he did not know defendant 
Mumforde and cannot recall ever having seen him before this 
trial. Witness knew of James Meyers, Charles Meyers, and 
Edwin Ewings. On the night of February 15th witness saw 
James Meyers in the Spot Restaurant at 1901 14th Street and 
noticed that James Meyers had a coat on his arm, similar to 
the one shown witness in the court room, and he (witness) and 
Meyerfe had a conversation concerning the coat. Later Meyers 
left the restaurant with the coat in his possession. Prior to 
3: 00 A. M. on February 16 witness had received certain infor¬ 
mation concerning a certain happening on U Street, and it was 
after receiving this information that witness had the conversa¬ 
tion with Meyers. 

On cross-examination witness testified that the information 
he received included the fact that a coat of character 
41 of the one in the courtroom had been worn by somebody 
'who had committed an offense, and that he questioned 
Meyers concerning the coat Meyers had on his arm and that 
Meyers said he was taking the coat home from work. Witness 
denied that he told Meyers to put the coat in a bag and take 
it home. Meyers did not seem to witness to have been drink¬ 
ing. The first time witness took notice of Meyers in the Spot 
Restaurant that night was about 3: 30 A. M. 

On redirect examination witness testified that no hard 
liquor, only beer and wine, is sold in the Spot. After Meyers 
said he was taking the coat home from work, witness told 
Meyers that the coat appeared to look like the one a look-out 
had been sent for. Witness testified that he is still a special 
policeman. Witness was thereupon excused. 

Charles H. Ward testified that he was a Deputy United States 
Marshal and that in company with Deputy Hare he went to the 
office of the United States Commissioner about March 27 to take 
a prisoner into custody, and that, after a hearing before the 
Commissioner, they took Mumforde into custody. The Com¬ 
missioner read the charge to Mumforde and asked him how he 
pleaded to it, guilty or not guilty, and Mumforde said he was 
guilty of robbing and the shooting, but it was not premeditated. 
Those were Mumforde’s exact words, as witness remembers 
them. 

On cross-examination witness testified that it was his best 
recollection that the defendant said he went there to rob. that 
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he was guilty of the robbing and the shooting but it was not 
premeditated. Witness was thereupon excused. 

Alexander P. Hare testified that he was a Deputy U. S. Mar¬ 
shal and that he and Deputy Ward were present at the arraign¬ 
ment of Mumforde before the U. S. Commissioner. The Com¬ 
missioner read the charge off and then said to Mumforde, “Do 
you understand the charge? You are charged with murder. 
What do you say about it?” Mumforde said. “I am guilty of at¬ 
tempting to rob her and of shooting her, but not a premeditated 
murder.’’ Witness was thereupon excused. 

John H. Fowler testified that he was a captain of the Metro¬ 
politan Police Department, ei gaged in research and 
42 study of firearms identification. (Witness stated his 
qualifications, which were not challenged.) Witness 
testified that on February 17 Sergeant Tolson delivered to him 
a fired bullet marked “C,” shown witness by Government coun¬ 
sel. Witness testified that the .3S-calibre revolver, shown him 
by Government counsel, was delivered to him by Sergeant 
Tolson on March 28, 1941, and that a bullet fired by witness 
from the said revolver had the same scratching and groovings 
as had the bullet marked “C.” It was che positive opinion of 
witness that both bullets had been fired through the revolver 
in evidence in this case. (3 enlarged photographs made by 
witness showing the similarity of the markings of evidence 
bullet “C” and the test bullet fired by Captain Fowler were 
offered and received in evidence with no objection.) 

On cross-examination witness testified that pictures placed 
in evidence showed the grooving placed upon the bullets by 
coming through the barrel of the weapon. Thereupon the 
witness was excused. 

Government counsel thereupon announced that the Govern¬ 
ment was about to conclude its case, stating that he wanted 
the record to show that the following exhibits, among others, 
had been offered and received in evidence with no objection: 
The trench coat, 5 bullets recovered from Mumforde’s person 
at the time of his arrest. 5 bullets recovered from loaded re¬ 
volver found in Rockingham, the gun, test bullet and evidence 
bullet, 3 photographs made by Captain Fowler. (Note: The 
only other exhibits admitted in evidence were two exact copies, 
marked 1 and 1A, of a photograph taken from the sidewalk 
showing the two doorways in the alcove forming the entrance 
to 1512 U Street. No other exhibits, except 1 and 1A and those 
mentioned herein, were received in evidence or shown to the 
jury.) 

The Government rested its case. 
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William Thomas Mumforde, the defendant, was called as a 
witnss on his own behalf and, after being first duly sworn, 
testified as follows (testimony given in full): 

Q. Will you give us your full name? 

A. William Thomas Mumforde. 

Q. Talk out loudly now so that all of these gentlemen can 
hear what you say. 

Directing your attention, Mumforde, to the 15th day of 
February last, were you on that occasion, on the evening 
43 of that day to which I have referred, that is, February 
15th. in the premises 1512 U Street, Northwest? 

A. I was. 

Q. Will you state the conditions under which you went into 
those premises and what happened after you got in there? 

A. Upon entering the place I had the intention of robbing 
it. but after getting inside the place I abandoned all ideas of 
robbing it and started to proceed out of the place. A lady 
made a break at me. screaming, and since I had started out 
I wished to continue without having any trouble for anything 
I had not done; so I yanked the gun with the intention of stop¬ 
ping her screaming so I could pass out peacefully, and as I 
snatched the gun it went off. 

Q. Did you intend to shoot her? 

A. I had no intention to shoot her. 

Q. Have you on any occasion stated to anyone that you 
did intend to and did commit a robbery on that occasion? 

A. I have not. 

Q. Well, as a matter of fact, did you commit any robbery on 
that occasion? 

A. I did not. 

Q. At the time when the gun was fired were you in the per¬ 
petration of any violence or did you intend to perpetrate any 
violence? 

Mr. Hitz. I object to the question. That calls for a 
conclusion. 

The Court. Sustained. That is obviously an improper 
question. 

Mr. G. E. C. Hayes. On the theory as stated, that it is a 
conclusion? 

The Court. Yes. 

Mr. G. E. C. Hayes. I will reserve an exception. 

The Court. The Court does not want to prevent you from 
getting the information which the Court understands you de¬ 
sire. The Court thinks you can do it by making your question 
specific. 
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By Mr. G. E. C. Hayes: 

44 Q. At the time when the gun was fired were you 
at that time robbing Miss Cohen? 

A. I was not. 

Q. Were you attempting to rob Miss Cohen? 

A. No. 

Q. Have you on any occasion made a statement to the effect 
that you were robbing or attempting to rob Miss Cohen at 
that time? 

A. Not to my knowledge; no. 

Q. You heard the testimony of Marshal Ward to the effect 
that before the Commissioner you made the statement that 
you were guilty of robbing and of shooting the lady but not 
with premeditation? 

A. Yes. 

Q. Did you make the statement that you were guilty of 
robbing the lady? 

A. No; I did not. 

Mr. G. E. C. Hayes. You may inquire. 

Cross-examination by Mr. Hitz: 

Q. Why did you go into the store, Mumforde? 

A. I had the intention then of robbing the place. 

Q. When did you form that intention? 

A. Immediately before I went in—in passing. 

Q. How soon before? 

A. In passing along in front of the place. 

Q. When you went in the door did you have that intention? 

A. After I got—after crossing into the door. 

Q. After you passed through the doorway and over the 
door-step did you still have the intention of robbing whom¬ 
ever was in there? 

A. Yes. 

Q. And of getting money? 

A. Yes. 

Q. How long did you have that intention after you crossed 
over the door-step? 

A. After getting into the store I immediately decided 

45 to drop the whole idea and come out. 

Q. Where was Miss Cohen at the time you decided 
to drop the idea? 

A. She was coming from the back of the place. 

Q. How far away from you? 

A. About the distance from here to the end of this en¬ 
closure. 
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Q. From you to the end of what? 

A. The distance to the end of the enclosure? 

Q. Do you mean to this point [indicating] ? 

A. Yes. 

Q. Up to this point here [indicating] ? 

A. Yes. 

Q. Up to this point here? 

A. To the end there. 

Q. To this point [indicating]? 

A. Yes. 

Q. A matter of seven or eight feet? 

A. Just about this same distance. I don't know how many 
feet it is. 

Q. At that time where was the gun? 

A. The gun was still in my pocket. 

Q. At what point did you pull out that gun? 

A. When she started screaming. 

Q. How near did she get to you when you got it out? 

A. I don’t remember now*. 

Q. Was it nearer than the distance you pointed out? 

A. Oh, yes. She was coming forward all of the time. 

Q. Why did you pull it out? 

A. I thought by pulling the gun out she would stop 
screaming, that I would frighten her and she would stop 
screaming. 

Q. Why did you pull the trigger? 

A. In snatching the gun the gun went off. 

Q. That was loaded then, of course? 

A. Oh, yes. 

Q. It was not loaded when you got it from Myers, 
was it? 

46 A. No. 

Q. When did you buy the bullets? 

A. I bought the bullets the next day after I got it from 
Myers. 

Q. What did you buy the bullets for? 

A. When I got the gun I got the gun with the intention of 
selling it; but I couldn’t sell an empty gun. 

Q. So you got the bullets to help sell the gun? Is that 
right? 

A. Yes. 

Q. Did you intend to sell the gun the night of the killing of 
Miss Cohen? 

A. I didn't designate any set night to sell it. 
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Q. When you were walking down and got in front of her 
store did you have in mind selling that gun? 

A. Sure. I still had that in mind all along if I could have 
found somebody to buy it. 

Q. As a matter of fact, didn’t you get these bullets, and 
didn’t you have them in your gun, and didn’t you pull the gun 
out for the purpose of firing at whoever got in your way? 

A. I did not; no. 

Q. Did you ever tell the police you had abandoned the idea 
of robbing and tried to get out of the store at the time the 
shot was fired? 

A. I made that statement at Headquarters. 

Q. Whom did you tell that to? 

A. The policemen in the office. I don’t remember who it 
was. 

Q. Was it Sergeant Tolson? 

A. He was in the room. 

Q. To whom did you talk? 

A. There were men in the room and all questioning me at 
the same time. 

Q. What did you tell them about that? 

A. I told them I had given up the idea of robbing. 

Q. And you say Sergeant Tolson was there? 

A. He was in the room; yes. 

Q. Was that before or at the same time that you made the 
written statement? 

47 A. That was after the statement had been made, I 
think. 

Q. You heard me read that statement to the jury, didn’t 
you? 

A. I did. 

Q. And you read it over at the time you signed it, didn’t 
you. 

A. I glanced over it. 

Q. Is that statement true? 

A. Yes; in parts. Parts are true. 

Q. Can you name any part that is not true? 

A. I don’t remember anything definite from it. 

Q. In that statement you did not hear me read, and in the 
statement it does not appear that you told the Police that you 
had abandoned the idea of shooting this lady when you were 
in there, did you? 

A. I don’t remember you reading any statement. 

Q. You had an opportunity to correct this statement, didn’t 
you? 
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A. At the time the statement was made I hadn’t had any 
sleep for six nights, and I might sign anything. I had been 
sleeping on the bunks in the Precinct and hadn’t had a chance 
to get a bath or anything. 

Q. As a matter of fact, you did read it over and make the cor¬ 
rection that you were not working? 

A. Well, that was either on the first or the second page. 

Mr. Hitz. Mr. Tolson. have you one of your carbons? 

Mr. Tolson. Yes. 

By Mr. Hitz: 

Q. Mumforde. I am showing you a carbon copy of the state¬ 
ment which you made in Headquarters. Do you recognize 
your signature on the bottom of page one? 

The Court. Where is the original? 

Mr. Hitz. It was given to one of the court reporters who 
was in here to take to his office and copy it, and it has not been 
returned. 

By Mr. Hitz: 

Q. That is your signature at the bottom of page one, is it? 
A. Yes. 

4S Q. At the bottom of page two? 

A. It appears to be the same writing. 

Q. Do you deny that it is your signature? 

A. It appears to be the same writing. 

Q. Is it the same writing? 

A. Apparently it is. 

Q. Is it your handwriting? 

A. It seems to be, or it is the same writing as the other. 

Q. I am not asking you that. Is it your signature? 

A. If it is the same writing as the other it must be my 
signature. 

Q. At the bottom of page 3 is that your signature? 

A. Yes; it is all the same except the last- 

Q. I am asking you if it is your signature. If you don’t 
know, just say you don’t know. 

A. I say apparently it is the same thing. It is the same 
signature all of the way through. 

Q.: Is this your signature at the bottom of page 4? 

A. It is. 

Q. Is that the same as the others you looked at? 

A. Apparently so. 

Q. Is it? 

A. It appears to be the same. 

Q. Are these others your signatures or are they not, or 
can’t you tell? 
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A. They all appear to be the same on here. 

Q. Is this one yours on the bottom of page 4? 

A. They all appear to be the same writing. 

Q. I ask you if it is yours. If you can’t answer the ques¬ 
tion, say so; but don’t answer it in another way. Is it yours, 
or are you unable to say? 

A. I am unable to say. 

Q. Will you please glance at page 3? Do you see the 
handwritten and inked in changes to that answer? Did you 
make those? 

49 A. I did make a change there. 

Q. Is that your initialed signature over here [indi¬ 
cating] ? 

A. Yes. 

Q. Did you make this change? 

A. I did make a change there. 

Q. What page is that? 

A. Three. 

Q. When you were taken before United States Commis¬ 
sioner Turnage he asked you how you plead, guilty or not 
guilty, or words to that effect, to this charge? 

A. Yes. He read the indictment and asked how I pleaded. 

Q. At that time did you tell him that you went in there 
with the intention of robbing the lady but had abandoned 
the idea and were trying to get out? 

A. There was no mention of robbery only in the indictment. 

Q. What did you say to the Commissioner? 

A. I told him I refused to plead guilty to the first degree 
because that would necessitate premeditation. 

Q. Did you say whether or not you did premeditate? 

A. That is all I said. That is the only statement I made. 

Q. Did you say you went in there to rob this lady? 

A. I did not. 

Q. Now. Mumforde, I want to get this straight. Did you 
tell Mr. Turnage or did you not that you went in there to 
rob the lady? 

A. I did not. 

Mr. G. E. C. Hayes. I submit he answered the question. 

By Mr. Hrrz: 

Q. You did not? 

A. I did not. 

Mr. Hitz. That is all. 

50 At this point counsel for defendant announced that 
they had no further evidence to offer, and rested de¬ 
fendant’s case. 
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Thereupon Aubrey M. Tolson was called by the Govern¬ 
ment as a rebuttal witness and testified that on the morning 
ot Wednesday, March 26, 1941, when Mumforde's statement 
was taken down, he first saw Mumforde at 8:45 A. M., and 
that on the night before this the questioning of Mumforde 
had ceased around 9:30 P. M., at which time Mumforde was 
sent back to No. 1 Precinct station. As far as the witness 
knows, Mumforde had not been questioned from the time 
witness left him at 9:30 P. M.. March 25, until the following 
morning at 8:45. Witness testified that at No. 1 Precinct, 
where defendant was held in custody, there were facilities, and 
they were extended to Mumforde, for the purpose of giving 
the prisoners rest. The night of the 24th Mumforde was in 
the Rockingham jail where there were facilities for him to 
sleep. Mumforde was arrested the night of the 23rd in 
Rockingham. 

On cross-examination witness testified that the facilities at 
No. 1 Precinct consisted of metal, moveable bunks. 

On redirect examination witness testified that the same 
facilities which he had testified to were provided for all the 
prisoners. 

Counsel for the Government announced that the Govern¬ 
ment had no further rebuttal evidence. 

The Government offered the following prayers for the 
Court’s consideration: 

No. 1 

The District of Columbia Code defines murder in the first 
degree as follows: 

Whoever, being of sound memory and discretion, kills an¬ 
other purposely, either of deliberate and premeditated malice 
or by means of poison, or in perpetrating or attempting to 
perpetrate any offense punishable by imprisonment in the 
penitentiary, or without purpose so to do kills another in 
the perpetrating or in attempting to perpetrate any arson, as 
defined in section 820 or 821 of this Code, rape, mayhem, rob¬ 
bery, or kidnapping, or in perpetrating or in attempting to 
perpetrate any housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the first degree. 

Thus, you will see that this crime of murder in the first de- 
! gree may be committed in a number of different ways. 
51 The portion of this statute applicable to this case, and 
upon which this indictment is based, is the following: 
“Whoever, being of sound memory and discretion, * * * 
without purpose so to do kills another in perpetrating or in 
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attempting to perpetrate any # * * robbery, * * * is 
guilty of murder in the first degree/’ 

It is not necessary that Mumforde have a purpose to kill 
or that he intended to kill Miss Cohen, either at the time 
he entered the store, or at the time he actually fired the shot, 
or at any time. 

And so, I charge you that if you believe, beyond a reason¬ 
able doubt, that Mumforde intended to commit a robbery in 
the store of Miss Cohen and that, in attempting to commit 
this robbery, he killed Miss Cohen, even if he had no purpose 
or intention of killing her, your verdict should be guilty of 
murder in the first degree. 

This prayer was granted by the Court, the defendant 
objected, and took exception to the ruling of the Court. 

No. 2 

Robbery is defined in the District of Columbia Code as 
follows: 

Whoever by force or violence whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting in 
fear, shall take from the person or immediate actual possession 
of another anything of value, is guilty of robbery. 

The indictment in this case charges that the defendant shot 
and killed Fannie Cohen while attempting to perpetrate or 
accomplish this crime. The indictment does not charge, and 
the murder statute does not require, anything actually be taken. 
It is enough if the killing occurs in attempting to commit a rob¬ 
bery, that is, in attempting to take something of value from 
the immediate actual possession of another by force or by 
putting in fear, as is charged in this indictment. 

And so, I charge you that if you believe, beyond a reason¬ 
able doubt, that this defendant killed Fannie Cohen in attempt¬ 
ing to rob her, as I have just defined it, you verdict should 
be guilty of murder in the first degree. 

52 This prayer was granted by the Court, the defend¬ 
ant objected to, and took exception to the ruling of the 

Court. 

No. 3 

The Court has admitted in evidence testimony concerning 
oral statements allegedly made by the defendant and has also 
admitted in evidence a written statement allegedly made and 
signed by him. You are instructed that these statements, oral 
and written, may not be considered by you unless and until you 
find that they were freely and voluntarily made without threat, 
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' inducement, or promise; and, also, that they were consciously 
made by him. If you do so find, beyond a reasonable doubt, 
then you may consider these statements, oral and written, 
in yoUr determination of the case just as any other evidence 
will be considered by you, and you shall give them such weight 
as yoti feel they are entitled as you shall do with all the other 
evidence. 

This prayer was granted by the Court, the defendant ob¬ 
jected to, and took exception to the ruling of the Court. 

The defense presented the following prayers to the Court: 

No. 1 

The Court instructs the jury that in order to find the defend¬ 
ant guilty of murder in the first degree you must find beyond a 
reasonable doubt that the defendant at the time of killing 
was actually perpetrating, or was attempting to perpetrate a 
robbery; and if you do not find that the killing occurred during 
the perpetration or attempted perpetration of a robbery your 
verdict must be not guilty under the indictment in this cause. 

The Court rejected this prayer, the defendant objected to, 
and took exception to the ruling of the Court. 

No. 2 

The Court instructs the jury that in order to find the defend¬ 
ant guilty of murder in the first degree you must find beyond a 
reasonable doubt that the defendant at the time of the killing 
was actually perpetrating, or was attempting to perpetrate 
a robber}’; and if you do not find that the killing occurred 
53 during the perpetration or attempted perpetration of a 
1 robbery, then the killing, unless you find that the same 
was deliberate and premeditated, if with malice aforethought, 
would be one of second degree murder and your verdict should 
be guilty of murder in the second degree. 

The Court rejected this prayer, and the defendant objected 
to, ahd took exception to the ruling of the Court, after some 
discussion the prayer was amended to read as follows: 

No. 2A 

The Court instructs the jury that in order to find the defend¬ 
ant guilty of murder in the first degree you must find beyond a 
reasonable doubt that the defendant at the time of the killing 
was actually perpetrating, or was attempting to perpetrate a 
robbery; and if you do not find that the killing occurred during 
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the perpetration or attempted perpetration of a robbery, then 
the killing if with malice aforethought, would be one of second 
degree murder and your verdict should be guilty of murder 
in the second degree; or else manslaughter if you believe that 
the death of Fannie Cohen was caused by the involuntary firing 
of the gun by the defendant or by his negligent and careless 
use of the loaded gun. 

The prayer was granted by the Court. 

No. 3 

The Court instructs the jury that the indictment in this 
cause is based upon Section 798 of the Code of the District 
of Columbia, as amended June 1940, that in order to find 
the defendant guilty under the said statute, the jur> must find 
as a matter of fact that the government has proved every mate¬ 
rial element of the aforementioned statute. 

The prayer was rejected by the Court, the defendant ob¬ 
jected to, and took exception to the ruling of the Court. 

No. 4 

The Court instructs the jury that in order to find the de¬ 
fendant guilty of murder in the second degree, you must find 
that he killed the deceased with malice aforethought. 
54 Malice aforethought in this connection means that the 
killing is the result of the defendant’s voluntary act 
without justification or excuse or extenuating circumstances. 

The Court rejected this prayer, the defendant objected to. 
and took exception to the ruling of the Court. 

No. 5 

The Court instructs the jury that ii you find as a matter 
of fact, that the killing of the deceased was done in excitement 
of confusion negativing volition on the part of the defendant, 
your verdict cannot be guilty of murder in the second degree. 

The Court rejected this prayer, the defendant objected to 
and took exception to the ruling of the Court. 

No. 6 

The Court instructs the jury that if you find as a matter 
of fact that the defendant having formed the design to commit 
robbery, did repent and abandon said desig’n and thereafter the 
killing of the deceased occurred, you cannot find the defendant 
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guilty of killing while in the perpetration or attempted perpe¬ 
tration of robbery as charged in the indictment. 

The Court rejected this prayer, the defendant objected to. 
and took exception to the ruling of the Court. 

No. 7 

The Court instructs the jury that you must find beyond a 
reasonable doubt that each and every essential allegation of 
the indictment was proved in order to find the defendant guilty 
under the said indictment. Reasonable doubt in this connec¬ 
tion means, a doubt which would cause a prudent man to hesi¬ 
tate in his every day affairs. 

The Court rejected this prayer. The defendant objected 
to, and took exception to the ruling of the Court. 

No. 8 

The Court instructs the jury that if you find from all of the 
evidence that the defendant, having entered the store, with the 
intention of committing a robbery therein, repented and volun¬ 
tarily abandoned his plan to rob before the fatal shot 
55 was fired, then he would no longer be engaged in at¬ 
tempting to perpetrate the robbery, and so he -would not 
be guilty of murder in the first degree under this indictment. 
However, in order that there be such an abandonment of the 
attempt to rob, so as to relieve him of further liability with 
reference to it, there must be some circumstance indicating such 
abandonment. 

This prayer was granted by the Court. 

Thereupon counsel for the government made its opening 
argument to the jury. The prayers granted by the Court to the 
government were read by government counsel, with the excep¬ 
tion of prayer No. 3. which the Court read in its charge to 
the jury. Counsel for the defense made its argument, in the 
course of which the prayers granted to the defendant were read, 
they being Prayer No. 2A and Prayer No. 8. Government 
counsel then made its closing argument to the jury. The Court 
thereupon charged the jury: 

Charge to the Jury 

The Court (Goldsborough. J.): Gentlemen of the jury, you 
are the sole judges of the facts in this case, as in every other 
criminal case, and this Court therefore thinks that the less the 
Court can properly say the better, because the jury, or some 
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member of the jury, might from what the Court says form 
some idea what the Court’s opinion is. The Court does not 
think that the Court has any right to inject its opinion into the 
case as to the facts for the reason, as the Court has indicated, 
that you are the sole judges of the facts. 

The Court thinks that the law which was read to you by 
counsel substantially covers the case. That law, of course, 
was granted by the Court, just as counsel said to you, and the 
Court thinks as I have said, that the law read to you substan¬ 
tially covers the case. There was one otner matter, the matter 
of the definition of malice aforethought. The Court listened 
carefully to what counsel said to the jury, and the Court 
56 also instructs you that malice aforethought was prop¬ 
erly defined by counsel to you. 

There is one other matter of law, however, that I should call 
your attention to, that is, specific law: 

The Court has admitted in evidence testimony concerning 
oral statements allegedly made by the defendant and has also 
admitted in evidence a written statement allegedly made and 
signed by him. You are instructed that these statement* 8 , oral 
and written, may not be considered by you unless and until you 
find that they were freely and voluntarily made without threat, 
inducement, or promise; and, also that they were consciously 
made by him. If you do so find, beyond a reasonable doubt, 
then you may consider these statements oral and written, in 
your determination of the case just as any other evidence will 
be considered by you, and you shall give them such weight as 
you feel they are entitled as you shall do with all the other 
evidence. 

Now in a civil case, of course, in weighing the facts, the jury 
decides in favor of the side where the weight of the evidence is. 
If the jury finds that the weight of the evidence is stronger 
on one side than the other, then its duty is to find in favor 
of that side, but in a criminal case that is not the situation. 
Society says that innocent people must not be convicted if 
there is any way out of it, therefore, it takes more than the 
weight of the evidence. The evidence must convince you be¬ 
yond a reasonable doubt. Now, the Court instructs you that 
the laws presumes the defendant innocent until proven guilty 
beyond a reasonable doubt, that if you can reconcile the evi¬ 
dence before you upon any reasonable hypothesis consistent 
with the defendant’s innocence, you should do so, and in that 
case find him not guilty. 

You are further instructed that you cannot find the defend¬ 
ant guilty, unless from all the evidence you believe him guilty 
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beyond a reasonable doubt. The Court further charges you 
that a reasonable doubt is a doubt based upon reason, 

57 and which is reasonable, in view of all the evidence. And 
if after an impartial comparison and consideration of 

all the evidence, you can candidly say that you are not satisfied 
of the defendant's guilt, you have a reasonable doubt; but if 
after such impartial comparison and consideration of all the 
evidence, you can truthfully say that you have a biding con¬ 
viction of the defendant's guilt, such as you would be willing 
to act upon in the more weighty and important matters relat¬ 
ing to your own affairs, you have no reasonable doubt. 

It is not necessary that you should have a certainty which 
does not belong to any human transaction whatever. It is only 
necessary that you should have that certainty with which you 
w’ould transact your owrn most important concerns in life. 

There are four verdicts possible in this case, a verdict of mur¬ 
der in the first degree, murder in the second degree, manslaugh¬ 
ter and not guilty. 

You may retire and consider your verdict. 

Thereupon the jury retired to consider their verdict. 

The foregoing is the substance of all the testimony bearing 
upon the exceptions herein reserved on behalf of the defendant. 

Thereupon as all of said exceptions w*ere duly entered upon 
the minutes of the Court, before the jury retired to consider 
of its verdict, and because the matters and things herein recited 
are not matters of record, in order to make the same a part of 
the record herein, which is hereby ordered, so that the defend¬ 
ant may have his case reviewed on appeal, the defendant, by his 
attorney, moves the Court to sign and seal this, his bill of ex¬ 
ceptions, to have the same force and effect as if each and every 
one of said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
defendants tenders this, his bill exceptions, and requests the 
Court to sign and seal the same, which is accordingly done, 
nunc pro tunc, this 2nd day of November 1941. 

i T. Alan Goldsborough, Justice. 

Settlement by the Court of the foregoing Bill of 

58 Exceptions is hereby consented to. 

Edward M. Curran, 

United States Attorney. 
i William Hitz, 

! Ass’t. United States Attorney . 

George E. C. Hayes, 

i H. Leonard S. Hayes, 

Attorneys for Defendant. 
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59 Designation of record 

Filed November 12,1941 

***** 

The Clerk of the District Court of the United States for the 
District of Columbia will please prepare the transcript of record 
on appeal in the above-entitled case. The following papers are 
designated as necessary to be copied: 

1. The Indictment. 

2. Memorandum, plea of Not Guilty. 

3. Memorandum, verdict of guilty. 

4. Motion for New Trial. 

5. Memorandum, order overruling Motion for New Trial. 

6. The Judgment. 

7. Memorandum, notice of appeal filed. 

8. Order for preparing Bill of Exceptions. 

9. Order extending time within which to file Bill of Excep¬ 
tions. (Designated on record as ‘‘Transcript of Record.”) 

10. Order extending time within which to file Bill of Excep¬ 
tions. (Designated on record as “Transcript of Record.”) 

11. The assignment of Errors. 

12. Order making Bill of Exceptions part of record. 

13. The Bill of Exceptions. 

14. This Designation of Record. 

George E. C. Hayes, 
Leonard S. Hayes, 
Attorneys for Defendant. 

Service Acknowledged—Designation satisfactory, 10 day of 
November 1941. 

T. Alan Goldsborough, Justice. 

Edward M. Curran, 

United States Attorney. 

William Hrrz, 

Ass’t United States Attorney. 

District Court of the United States for the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 59, both inclusive, (excepting 
Bill of Exceptions, signed by Court) to be a true and correct 
transcript of the record, according to designation of counsel 
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herein filed, copy of which is made part of this transcript, and 
in compliance with Rule 75 (g) of Rules of Civil Procedure for 
the District Courts of the United States, in cause entitled 
United States vs. William T. Mumforde, Criminal No. 6S026. as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 8th day of December 1941. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover: ] No. 7992. William T. Mumforde, 
Appellant, vs. United States of America. United States Court 
of Appeals for the District of Columbia. Filed Dec. 8, 1941. 
Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1941 


No. 7992 

William T. Mumforde, appellant 

v. 

United States, appellee 


BRIEF ON BEHALF OF APPELLANT 


jurisdictional statement 

This is an appeal from a judgment of conviction in the Dis¬ 
trict Court of the United States for the District of Columbia 
upon an indictment charging appellant in one count with 
murder in the first degree. 

On July 8, 1941, the United States filed in the District 
Court an indictment in one count charging William T. Mum¬ 
forde, defendant below, with the murder of one Fannie Cohen 
(R. 5). On July 9, 1941, appellant entered a plea of not 
guilty to the indictment (R. 2). After trial the jury returned 
a verdict of guilty as indicted (R. 2). A motion for new 
trial was overruled on July 28, 1941 (R. 2). Thereupon, the 
appellant filed a notice of appeal to this Court (R. 3). 

Jurisdiction of the District Court over all crimes and of¬ 
fenses committed within the District of Columbia is estab¬ 
lished under the D. C. Code (1940), tit. 11-306. This Court 
acquires jurisdiction to review the present cause by virtue of 
the D. C. Code (1940), tit. 17-101, which provides for appeals 
from final judgments of the District Court. 

(i) 
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STATEMENT OF THE CASE 

Appellant William T. Mumforde was indicted on July 8,1942 
on the charge of murder in the first degree for the unlawful kill¬ 
ing of Fannie Cohen (R. 5). The indictment charged that 
appellant “did unlawfully and feloniously attempt to perpe¬ 
trate robbery” and that appellant “in attempting to perpetrate 
such robbery” did “unlawfully and feloniously” kill the 
deceased (R. 5) D. C. Code (1940). tit. 22. chap. 24. 

At the trial, the evidence adduced on behalf of the appel¬ 
lant showed as follows: The appellant. William Thomas Mum¬ 
forde, entered the decedent’s store at 1512 U Street NW., with 
the intention of robbing it. He had formed such intention be¬ 
fore he entered the store. He had in his possession a gun 
which he had obtained from one Myers. The gun was loaded 
with bullets which Mumforde bought the day after he obtained 
the gun. He claims that he felt the gun would have enhanced 
value for purposes of sale if it were loaded. It is the appel¬ 
lant's contention that he still intended to consummate a sale 
of the gun at some subsequent time when he entered decedent’s 
store. 

Appellant contends, and his testimony was to the effect that, 
immediately upon crossing the doorstep of decedent’s store, 
and after he had gotten inside, he abandoned all idea of rob¬ 
bing the store, and instead, started to go out again (R. 38). 
Decedent was in the back of the store and upon seeing appel¬ 
lant, came forward towards the front of the store and in the 
words of appellant “she made a break at” him, screaming all 
the while (R. 3S). Mumforde did not want to create any dis¬ 
turbance. nor any trouble as he had abandoned the idea of 
robbing the place. The decedent was advancing upon appel¬ 
lant all the while and appellant in attempting to pull his hands 
out of his pocket, yanked the gun out and it went off, acci¬ 
dentally killing decedent. At the time the gun went off, 
appellant had no intention of robbing decedent, nor of commit¬ 
ting any other acts of violence. Evidence that tends to corrob¬ 
orate appellant’s contentions and theory of abandonment is 
found in the testimony of several of the Government’s wit¬ 
nesses. The eye-witness Wedding testified that “when the 
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shot was fired the man’s back was to witness and the lady had 
the full front of her body to witness. Witness only heard one 
shot. Her body w*as in front of the door, her head being aw’ay 
from the door” (R. 13). Reverend James L. Pin (R. 17), Lieu¬ 
tenant Clarence H. Lutz (R. 18), and Aubrey M. Tolson (R. 25), 
all Government witnesses, testified that the body of the de¬ 
ceased was very near the doorway, the consensus of opinion 
being that it was “about a foot or so from the door” (R. 17). 
This testimony combines to support the defendant’s theory 
that when he entered the decedent was back in the store and 
that she rushed toward him, screaming, and that he had decided 
to and was attempting to leave the store when the gun went off. 

STATUTES 

D. C. Code (1940). sec. 22-2401: 

Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premedi¬ 
tated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 
or 22-420 of this Code, rape, mayhem, robbery, or kid¬ 
napping, or in perpetrating or in attempting to perpe¬ 
trate any housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the first 
degree. 

STATEMENT OF POINTS 

It is respectfully submitted that the issues involved in this 
appeal, as raised by the appellant, are as follows: 

1. Whether the verdict is contrary to the evidence. 

2. Whether the said verdict is contrary to the weight of the 
evidence. 

3. Whether the court erred in its rulings upon the admission 
and exclusion of evidence. 

4. Whether the court erred in its instructions to the jury. 

5. Whether the said verdict is contrary to law. 
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SUMMARY OF ARGUMENT 

1. That the trial court erred in instructing the jury as to 
the law in the case, when it went beyond the scope of indict¬ 
ment and charged as to lesser degrees of homicide. That the 
indictment was in one count, carrying the statutory charge of 
killing while in the perpetration of murder. That under the 
indictment the defendant was guilty of killing w T hile in the 
perpetration of a felony or not guilty. The instructions as to 
second-degree murder and manslaughter were not within the 
scope of the indictment, and therefore were error. 

2. That under the theory that where there is a major offense 
charged in the indictment and therefore the court may cor¬ 
rectly charge as to lesser offenses, the court committed error 
in that it did not define the material elements of each of these 
lesser offenses to the jury; and by so much gave no hypothesis 
upon which such verdicts might have been arrived at. 

3. That the trial court erred in its charge to the jury, under 
the terms of the indictment as laid, in that the charge failed 
to be so comprehensive as to give to the jury the basis for a 
hypothesis of innocence which was present in the evidence. 

ARGUMENT 

1. The Government in preparing its prosecution of the de¬ 
fendant saw fit to base its indictment of one count upon the 
statutory charge of killing while in the perpetration of a felony. 
The Statute, now a part of the District of Columbia Code 
(1940), Par. 22-2401: 

Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premedi¬ 
tated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in Section 22-401 or 
22-402 of this Code, rape, mayhem, robbery, or kidnap¬ 
ping, or in perpetrating or in attempting to perpetrate 
any housebreaking while armed with or using a danger¬ 
ous weapon, is guilty of murder in the first degree. 
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Although the common law offense of murder in the first de¬ 
gree. with deliberate and premeditated malice, was one of the 
possibilities under the terms of this Statute, the Government 
saw fit to confine its indictment to the one proposition that the 
killing occurred wdiile the defendant was engaged in the perpe¬ 
tration of a felony; and the Government bound itself to prove 
every essential element of this statutory charge. 

The defendant contends that this the Government failed 
to do for the reason that the evidence as adduced at the trial 
substantially showed that the defendant had abandoned any 
intention of committing a felony before the homicide was com¬ 
mitted. First, taking the Government eyewitness to the 
homicide, Mr. Wedding, it is seen by his testimony that the 
abandonment of the intent to rob w^as conclusively within 
the realm of possibility and probability: viz “Miss Cohen 
walked toward him and as she did he reached and grabbed her 
and turned his back to the door. She threw up her hands and 
screamed and the man seemed to turn her around and pulled 
out the gun and shot her, and then he grabbed the door with 
his left hand * * *. The body was lying at the door 
(R. p. 11).” Further every Government witness that testi¬ 
fied as to the the position of the deceased’s body placed it close 
to the door entering the shop which was the scene of the homi¬ 
cide (R. pp. 13,17,18, 25). 

The defendant testified as follows (R. pp. 39-40): 

Q. After you passed through the doorway and over 
the doorstep, did you still have the intention of rob¬ 
bing whomever was in there? 

A. Yes. 

Q. And of getting money? 

A. Yes. 

Q. How long did you have that intention after you 
crossed over the door-step? 

A. After getting into the store I immediately de¬ 
cided to drop the whole idea and come out. 

Q. Where was Miss Cohen at the time you decided 
to drop the idea? 

A. She was coming from the back of the place. 
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Q. How far away from you? 

A. About the distance from here to the end of this 
enclosure. 

***** 

Q. A matter of seven or eight feet? 

A. Just about this same distance. I don’t know how 
many feet it is. 

Q. At that time where was the gun? 

A. The gun was still in my pocket. 

Q. At what point did you pull out that gun? 

A. When she started screaming. 

Q. How near did she get to you when you got it out? 

A. I don’t remember now. 

Q. Was it nearer than the distance you pointed out? 

A. Oh. yes. She was coming forward all the time. 

Q. Why did you pull it out? 

A. I thought by pulling out the gun she would stop 
screaming, that I would frighten her and she would stop 
screaming. 

Q. Why did you pull the trigger? 

A. In snatching the gun, the gun went off.” 

The only evidence the Government offered to rebut this tes¬ 
timony of the abandonment of the intent to rob, was the cir¬ 
cumstantial evidence that the defendant had never mentioned 
this abandonment at the time of his making a written state¬ 
ment (R. pp. 31-34), nor at the time of defendant's arraign¬ 
ment (R. pp. 3(5-37). 

In this connection the defendant points out that all this 
rebuttal evidence was denied, in that the defendant testified 
that he did make a statement concerning his abandonment of 
the intent to rob (R. p. 41). 

Further, it is pointed out that this evidence as to the defend¬ 
ant’s failure to mention the abandonment of the intent to rob 
was circumstantial in its nature and does not carry the same 
weight as the direct testimony of the abandonment. This is 
borne out by reference to the holding in Hey wood v. State, 1907, 
90 Miss. 461, 43 So. 614, in which we find the following lan¬ 
guage: 
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True enough if * * * the circumstantial evi¬ 
dence excludes every other reasonable hypothesis than 
that of guilt beyond all reasonable doubt, the jury are 
just as much bound to convict as if the guilt had been 
shown by the direct evidence of eyewitnesses: but this 
does not alter the fact that the inherent nature of the 
two kinds of evidence is different, nor the other fact that 
the only thing which invests mere circumstances with 
force of proof is the absolute exclusion of every other 
reasonable hypothesis than that of guilt. 

The proposition is thereby clear that if the defendant's con¬ 
tention is correct, that the evidence showed an abandonment 
of the intent to commit a felony, an essential element of the 
indictment has not been proven. However, regardless as to 
whether or not the verdict showed that the jury believed that 
every essential element of the indictment had been proven, it 
was the apparent duty of the Court to instruct the jury that 
every essential element of the indictment must be proved in 
order to find the defendant guilty and that if the jury did not so 
find, that they should find the defendant not guilty as indicted. 
This the Court specifically refused to do. 

The first prayer offered by the defendant covered this point 
completely (R. p. 46). The Court saw fit to reject this prayer 
and then in its charge to the jury informed them that the 
prayers granted and read by counsel substantially covered the 
case (R. p. 49). Upon what basis could the jury have rendered 
a verdict had they accepted the defendant’s version of the 
happenings. 

The defendant contends that no man can rightfully be con¬ 
victed of an offense, unless he is charged with the crime of 
which he is convicted and that it is grave error for the Court 
to charge the jury as to offenses not in the indictment and by 
so much to confuse the issue and thereby jeopardize the de¬ 
fendant’s rights. 

Under the indictment as drawn the defendant was charged 
with one offense, murder in the first degree, under the terms 
of a statute, viz, the amendment to the Code of 1940, making a 
killing while in the perpetration of a felony, murder in the first 
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degree. In Marcus v. U. S., 66 App. (D. C.) 298, 86 Fed. (2d) 
854, the Court said: “* * # the law presumes that Cum¬ 

mings, while attempting to perpetrate a robbery, foresaw* and 
intended whatever consequence might naturally result from 
such an encounter. The law. not as a matter of fact, but as a 
conclusion of legal reasoning and experience, considers this 
state of mind to be implied malice. Consequently, the homi¬ 
cide would not be manslaughter, which is, as aforesaid, an un¬ 
lawful killing without malice, either express or implied, but 
would be murder either in the first or second degree as would be 
found by consideration of all the evidence in the case.” 

This was the law* in this jurisdiction on this point, until the 
amendment of Chapter 24, Section 22-2401, enacted by Con¬ 
gress in 1940. The pertinent parts of the amendment are here 
quoted: 

* * * or without purpose so to do kills another in 

perpetrating or in attempting to perpetrate any arson, 
as defined in Sec. 25-401 or 25-402 in this Code, rape, 
mayhem, robbery or kidnaping, or in perpetrating or 
in attempting to perpetrate any housebreaking while 
armed with or using a dangerous weapon, is guilty of 
murder in the first degree. 

Thus it is apparent that Congress intended that a killing 
committed in the perpetration of a felony would constitute 
murder in the first degree, and not murder in the first degree, 
or murder in the second degree as set forth in the Marcus case. 
[Italics ours.] Not being unmindful of the possible advantage 
that may have been the defendant’s by reason of the possibilities 
of lesser offenses than the one for which he w*as indicted, we 
none the less felt that it was error for the trial court to attempt 
to instruct as to murder in the second degree and manslaughter, 
because these are not lesser offenses of the crime involved in 
the indictment. The crime of w*hich the defendant is accused 
is not the common law* crime of first degree murder, to which 
the common law* lesser offenses w*ould attach, but rather, it is a 
statutory degree of murder, having peculiar elements making 
it a separate and distinct crime from the common law* degrees 
of homicide. Upon this theory it would seem to us to be with- 
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out question that the defendant was entitled to a charge from 
the Court that the Government was chargeable with proving 
beyond a reasonable doubt all of the essential elements of this 
statutory offense or that the defendant should be found not 
guilty as indicted. 

This contention of the defendant is borne out by Thompson 
v. State, 106 Neb. 395, 184 N. W. 68; in which the Court said 
(quoting the Court in Rhea v. State, 63 Neb. 461, S8 N. W. 
789) : 

Homicide committed in the perpetration or attempt 
to perpetrate any rape, arson, robbery or burglary is 
by Section 3 of the Criminal Code declared murder in 
the first degree. The turpitude of the act is, in the 
exceptional cases mentioned in the statute, made to sup¬ 
ply the place of deliberate and premeditated malice, 
while a purpose to kill is conclusively presumed from 
the intention which is the essence of the enumerated 
felonies. 

Thus the distinction between the common-law offense of 
murder in the first degree and the statutory offense is 
emphasized. 

Again in Morgan v. State, 51 Neb. 672, defendant was 
charged with murder while attempting to commit rape, and 
the Court held that “it was proper to instruct that murder in 
the second degree and manslaughter were not included in that 
count of the information.” 

The case of Owens v. U. S., 61 App. (D. C.) 132, 58 Fed. (2d) 
684, in which this Court held that the jury, under evidence sup¬ 
porting count for murder while attempting to commit robbery, 
could convict of second-degree murder, can be distinguished 
from the rule of law as here contended for on the grounds that 
first, the Court did not then have before it a specific statutory 
enactment setting forth that the crime charged was first-degree 
murder, and secondly, that the technicality under the motion 
in arrest of judgment was a factor in the Court’s decision. 

In the early decisions of this Court the principle contended 
for was recognized. That charges with respect to lesser 
offenses not properly cognizable under the terms of the indict- 
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ment may be confusing and hurtful, in a case where the only 
proper verdicts w*ere guilty of murder in the first degree or 
not guilty, the Court in Horton v. U. S., 15 App. (D. C.) 310- 
328, held: 

* * * There was nothing upon which any sugges¬ 

tion of any inferior degree of homicide could be made, 
and therefore the Court was under no obligation (in¬ 
deed it would simply have been confusing the minds 
: of the jury) to give any instruction upon a matter which 
i was not really open for their consideration. 

This is the crux of the first contention of the defendant, 
namely, that the Court did not have proper authority to do more 
than charge according to the scope of the indictment (which it 
in fact did not do. since there was a refusal to instruct as to 
“not guilty” under the indictment); and that the charging as to 
second-degree murder and manslaughter was confusing to the 
minds of the jury and outside the duty of the trial Court, par¬ 
ticular!}' in that the Court in no wise undertook to define these 
lesser offenses suggested to the jury as possible verdicts; which 
brings us to the second error of which we complain. 

II. If this Court be of the opinion that the argument here- 
inbefbre made is not proper and that the Trial Judge was within 
his province to instruct as to the lesser offenses of second de¬ 
gree murder and manslaughter, the defendant, appellant here, 
still contends that the Court committed error, in that the law 
is: 

In a murder prosecution, the court should instruct 
jury on the law of each degree of homicide which the 
evidence tends to prove or of which the accused can be 
convicted under the evidence. 

Welborn v. State, Okla. Cr. App., 105 P. (2d) 187. 
i Stephens v. State, 20 Ariz. 37,176 Pac. 579. 

Nevarez v. State, 22 Ariz. 237,196 Pac. 449. 

The only manner in which the lesser degrees of second de¬ 
gree murder and manslaughter were put before the jury was 
in Defendant’s Prayer 2A, which was merely a showing of the 
possibility that the lesser offenses might be found by the jury; 
but the Court specifically refused to grant the prayers offered 
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by the defendant defining these lesser offenses, or to himself 
instruct as to the essential elements thereof, thereby making 
it impossible for the jury to intelligently deliberate upon 
whether or not one of the lesser offenses had been committed. 
See Defendant’s rejected prayers (R. pp. 46. 47, 48): 

In Drake v. Commonwealth . 263 Ky. 107, 91 S. W. (2) 1009, 
the Court said: 

The Court must give proper instructions without 
qualification on every phase of homicide which has 
substantial basis in evidence, even though it may not be 
asked for. 

See also Cooper v. State , 61 Okl. Cr. 31S, 67 Pac. (2d) 
981. 

Thus it is seen that even though the appellant did not spe¬ 
cifically ask for proper instructions (which was not the instant 
case), it is the requirement of the Court, of its own volition 
to give proper instructions on every phase of the homicide 
which is based upon the evidence. 

This Court has indicated that anything less than specificness 
is to the prejudice of the accused. In the case of McAfiee v. 
U. S., 70 App. D. C. 142, 105 Fed (2d) 21. we find this per¬ 
tinent language: 

***** 

Where instructions were largely devoted to discussion 
of the elements of three crimes of murder in first degree, 
murder in second degree and manslaughter, * * * 

and did not expressly inform jury that unless they found 
beyond reasonable doubt that all elements of some crime 
existed, they must acquit the defendant, the instructions 
were insufficient. 

Was not the defendant in the instant case entitled to some 
instruction to the effect that unless the elements of some crime 
were present the defendant would have to be acquitted. This 
the Court specifically refused to do. In fact, not only did the 
Court refuse to give the defendant the advantage of an instruc¬ 
tion to the effect that unless they found present the elements of 
the crime for which he was indicted that they must acquit, but 
every prayer which set forth with any particularity any of the 
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elements of the lesser degrees of homicide, which the Court said 
were properly before the jury were refused by the Court. This 
error was clinched by the fact that the Court in its charge to 
the jury stated that the law as read by counsel adequately cov¬ 
ered the entire case; and by so much the rights of the defend¬ 
ant were materially and adversely affected. 

This refusal of the Court to properly grant prayers to de¬ 
fine elements of crimes which he later instructed the jury were 
within the possibility of their verdict worked an unquestioned 
hardship upon defense counsel in an attempt to properly 
argue the case for he could refer to no allowed legal basis in 
the form of an allowed instruction upon the theory of vrhich 
they would be justified in bringing in a verdict of not guilty. 
It would be supposed that such refusal would at least be fol¬ 
lowed by the Court with a charge sufficiently full to amount 
to a proper instruction to the jury as to all of the elements of 
all of the crimes which they had before them as possible ver¬ 
dicts; but this is exactly what the Court did not do. It would 
be understandable had the Court said that under the statutory 
offense of first degree murder as outlined in our Code the les¬ 
ser offenses of second degree murder and manslaughter are 
not contemplated and therefore I shall refuse to allow prayers 
or to instruct with respect to these lesser offenses: or had the 
Court, as it apparently did, felt that the lesser offenses were 
possible verdicts and that there was evidence of which such 
lesser verdicts might be predicated, and had then allowed to 
be defined or itself defined these lesser offenses, this likewise 
could be understood. But we cannot conceive of the theory 
upon which the Court would indicate lesser offenses as pos¬ 
sible verdicts and not define the elements thereof. This 
brings us to our third complaint. 

III. Significantly enough, the court in its charge to the 
jury says: “There are four verdicts possible in this case, a ver¬ 
dict of murder in the first degree, murder in the second degree, 
manslaughter, and not guilty. You may retire and consider 
your verdict/’ How this suggestion could be given to them 
and at the same time the court could specifically refuse to 
grant prayers defining second degree murder and manslaugh¬ 
ter is, to say the least, a disturbing element and emphasizes 
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the fact that the court did not fairly give to the jury the law 
by which it was to be governed. The obligation of the court 
in such regard is mandatory and necessary. That the court 
took the position that there was evidence to support the the¬ 
ories of second degree murder and manslaughter and not 
guilty, as well as first degree murder, must be presumed from 
the fact that the court advises the jury that there are these 
three possible verdicts and under this theory this court has 
repeatedly said that defendant is entitled to have the jury 
instructed as to all of the propositions involved. In this con¬ 
nection see McAfiee v. U. S., 70 App. 142, 105 F. (2d) 21: 

Both of the parties to a cause are entitled to have the 
jury clearly informed on the whole of the instructions 
regarding the law covering their respective theories if 
there is evidence to support each theory. 

Prayers numbers 2A and 8, the prayers of defendant that 
were allowed and which were revamped at time of trial, were 
only gestures in the right direction but far, far, short of ex¬ 
pressly informing the jury as to the various elements of the 
crimes to be considered by them, and of the possibility of ac¬ 
quittal to which the jury was entitled. If, as prayer number 
8 indicates, the jury was to have found that there had been an 
abandonment of the attempt to rob shown by circumstances in 
the case, the instructions of the court would then be that the 
defendant could not be guilty of murder in the first degree under 
this indictment. What then was he guilty of? Was the court 
by this allowance indicating that he was guilty of a lesser 
offense? If so, was not the jury entitled to know by his 
specific advices what the elements of these offenses were? Or 
was the indication that being satisfied of this abandonment 
that their verdict should be not guilty? If this be true, why 
was defendant’s prayer number one refused, and by such re¬ 
fusal of the right of counsel to argue to the jury this all-impor¬ 
tant possibility from the defendant’s point of view? Rather 
than make these possibilities available to the jury, the court 
on the contrary in its charge says: ‘The court thinks that the 
law which was read to you by counsel substantially covers the 
case.” The jury was therefore left to the conclusion not only 
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that these other undescribed elements were not available to 
them, but that the law as given to them from defendant’s point 
of view in the allowed prayers Two A and Eight, were all the 
law favorable to his point of view. This we say was error 
Admittedly, the court embraces a suggested definition by 
counsel in argument of malice aforethought as being properly 
defined. But this again does not cure the obligation upon the 
court to allow a detailed prayer as to what constitutes a second 
degree murder, or to cover same in his charge. 

CONCLUSION 

The error of the court in this case manifests itself in one 
of two directions, either of which we believe to be reversible 
error' The court was obligated to accept one of two theories 
under the indictment as drawn and to charge the jury that 
the Government was obligated to prove the essential elements 
in the one count of the indictment which it saw fit to bring, or 
that they should find the defendant not guilty; or that under 
the indictment as drawn, there was the possibility of four 
verdicts in which latter event the elements of all the crimes, 
including the lesser offenses, should have been explained to 
the jury. In both respects the court failed, and by so much, 
the defendant never properly had his day in court. It is there¬ 
fore respectfully submitted that a new trial should be granted. 

Respectfully submitted. 

George E. C. Hayes, 
Leonard S. Hayes, 
Attorneys for Defendant-Appellant. 
Of: 

Cobb, Howard, and Hayes, 

618 F Street, AW., Washington, D. C. 
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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1941 
No. 7992 

William T. Mumforde, appellant 

v. 

United States, appellee 

APPEAL FROM THE DISTRICT CO CRT OF THE UNITED STATES 
FOR THE DISTRICT OF COLCMIUA 

BRIEF FOR APPELLEE 

COUNTER STATEMENT OF THE CASE 

Appellant was tried and convicted on an indictment for 
murder in the first degree for the unlawful killing of Fannie 
Cohen on February 15. 1941. while attempting to perpetrate 
a robbery upon her (R. 5). 

Wedding testified that he was seated in an autombilc parked 
approximately in front of 1512 U Street. Northwest, about 
10:30 P. M.. on February 15. 1941. This address was a dress 
shop operated by the deceased. Fannie Cohen. He saw a 
colored man, whom he identified as defendant, enter the shop 
with his hand in his pocket. Miss Cohen walked toward him 
from the direction of the rear part of the store. The man 
reached and grabbed her and she threw up her hands and 
screamed; and then the man turned her around and pulled the 
gun out and shot her. She fell backwards away from the door, 
and he then reached over her body and grabbed at something. 
Wedding does not know whether defendant got anything. De- 
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fendant then left the store and went down a nearby alley. 
Wedding circled the neighborhood, saw the defendant several 
block away, and returned to the scene, looking for a policeman; 
and then went again to look for the defendant, this time with 
Officer Jackson, but did not find him (R. 11. 13, 14). 

The shooting took place near the front door of the shop; 
and when Miss Cohen fell back, with her head away from the 
door, her feet were close to the door but sufficiently far back 
so that they did not interfere with the swing of the door when 
it was opened (R. 17). 

On March 23. 1941, defendant was arrested in Rockingham, 
North Carolina (R. 26), and there was recovered through his 
girl friend there (R. 16) the gun used in the shooting of Miss 
Cohen (R. 26). This gun had been taken by defendant from 
James Meyers a few days before the shooting (R. 20, 26). 

Sergeant Tolson of the local police brought defendant back 
from North Carolina on March 25, 1941 (R. 26). On the 
train coming back to this city defendant admitted to Tolson 
that he had taken Meyers’ gun and had gone into the dress 
shop to get some easy money, but did not mean to kill Fannie 
Cohen (R. 26). Defendant told him that when he went into 
this store, the woman was about six feet from him, out in front 
of the counter, and that he had the gun in his right-hand coat 
pocket with his hand on its handle; and that as he got all 
the way inside the door, the woman started to scream and 
started to walk towards him. Defendant then said that he 
pulled the gun out and fired one shot, and the woman fell to 
the floor; and he then bent over her to go through her pockets; 
and then he started to run (R. 26). Defendant also told 
Tolson that when he took the gun from James Meyers it was 
empty, and that he (defendant) bought cartridges for it 
(R. 28). 

On March 26, 1941, defendant made a written statement, 
admitting the killing as described above. Defendant signed 
four copies of this statement and each page of each copy 
(R. 28). Defendant made a correction in his own handwriting 
in the statement after he read it by scratching out “didn’t 
w’ork” and putting in “was not working” (R. 34). 
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On March 27, 1941, defendant was given a preliminary hear¬ 
ing before the United States Commissioner, at which the charge 
w’as read to defendant; and when asked how he pleaded, guilty 
or not guilty, he said he w'as guilty of robbing and the shoot¬ 
ing, but it was not premeditated (R. 36). Thereupon a plea 
of not guilty was entered on the Commissioner’s docket. This 
statement of defendant before the Commissioner was admitted 
in evidence at the trial (R. 35, 36, 37). 

Defendant testified on his own behalf that: 

“A. Upon entering the place I had the intention of robbing 
it. but after getting inside the place I abandoned all ideas of 
robbing it and started to proceed out of the place. A lady 
made a break at me, screaming, and since I had started out I 
wished to continue without having any trouble for anything 
I had not done; so I yanked the gun with the intention of 
stopping her screaming so I could pass out peacefully, and 
as I snatched the gun it went off” (R. 38). Defendant de¬ 
nied that he had said to the Commissioner that he went in the 
store to rob the lady (R. 43). Defendant testified as follow's 
as to w'hat he told the Commissioner: “I told him I refused to 
plead guilty to the first degree because that w'ould necessitate 
premeditation.” Defendant testified this w*as the only state¬ 
ment he made to the Commissioner (R. 43). 

ISSUES INVOLVED 

1. Whether it was prejudicial error for the Court to instruct 
the jury, at the request of the defendant, that the lesser offenses 
of second-degree murder and manslaughter are included in 
the offense of murder in the first degree for a killing in attempt¬ 
ing to perpetrate robbery. 

2. If second-degree murder and manslaughter are included 
offenses under this indictment, were the instructions of the 
Court sufficient thereon? 

3. Whether the charge to the jury was erroneous in that it 
failed to be sufficiently “comprehensive.” 

4. Although not raised at the trial or in appellant’s brief, 
the question w'ill be discussed whether the recent decision in 
the case of Wood and Wolf v. U. S., decided by this Court on 
March 9, 1942, is applicable to the instant case, inasmuch as 
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a statement made by defendant, without counsel present, at 
a preliminary hearing before the U. S. Commissioner was ad¬ 
mitted in evidence at the trial. 

SUMMARY OF ARGUMENT 

1. It was not prejudicial error to permit the jury to consider 
the possible verdicts of second-degree murder and man¬ 
slaughter when so requested by defendant s own prayers for 
instruction. 

2. Defendant’s Prayer 2A. granted by the Court, was suf¬ 
ficient. 

3. The charge of the Court was sufficiently comprehensive. 

4. The instant case is distinguishable from the case of Wood 
and Wolf. In the instant case the statement of defendant at 
the preliminary hearing was not a plea of guilty but a plea of 
not guilty with an added explanation which the defendant 
saw fit to volunteer. It is, therefore, admissible under the 
authority of Wilson v. U. S., 162 U. S. 613 (1S96) and Powers 
v.U. S., 223 U. S. 303 (1912). 

ARGUMENT 

1 

Appellant contends that it was error for the Court to in¬ 
struct the jury, at appellant’s own request, that the lesser 
offentees of second-degree murder and manslaughter are in¬ 
cluded in the offense of murder in the first degree for a killing 
in attempting to perpetrate robbery. 

Appellant himself requested this instruction and embodied 
it in his Prayer No. 2A. which was granted by the Court, read 
by cbunsel to the jury, and later stated by the Court to be the 
law of this case. Appellant should not now be heard to com¬ 
plain because the Court took his view of the law applicable 
to the case. 

Appellant has not cited any authority holding that it is 
error to give such instructions when requested by the de¬ 
fendant. On the contrary, this Court has held that an indict¬ 
ment charging a killing while attempting to commit robbery 
will support a verdict of guilty of second-degree murder. 
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Owens v. U. S., 61 App. D. C. 132.58 F. (2d) 684 (1932). Even 
without such authority as the Owens case, it is submitted that 
the instructions not only were not prejudicial, but that they 
w*ere beneficial to the defendant. Nor can it be said that 
they are confusing to an intelligent jury, as appellant contends. 

9 
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The second point raised by appellant is that the instruc¬ 
tions of the Court on second-degree murder and manslaughter 
w’ere not sufficient because they did not set forth the elements 
of those offenses. The premise for this contention is that 
second-degree murder and manslaughter are necessarily in¬ 
cluded offenses under this indictment, and that there was sub¬ 
stantial basis in evidence for such possible verdicts. 

Appellant’s first complaint was that it was error for the 
Court, at appellant’s request, to charge on second-degree mur¬ 
der and manslaughter. We answered that it was not preju¬ 
dicial error so to charge. We made that answer without 
conceding that such instructions were necessary. The Owens 
case, supra, is authority that second degree murder under an 
indictment similar to the instant one is a proper verdict. It 
did not hold, however, that a second-degree murder charge 
must be given under such an indictment. 

Further answering, we say that the charge of the Court 
embodied in Prayer No. 2A, granted to defendant, was suf¬ 
ficient to present to the jury the possibility of a second-degree 
murder or a manslaughter verdict, and to inform the jury on 
the circumstances under which they could return either of 
these verdicts. We do not believe that McAffee v. U. S., 70 
App. D. C. 142, 105 F. (2d) 21 (1939), cited by appellant, 
requires any more precise language. 

3 

Appellant finally complains that the charge of the Court 
“failed to be so comprehensive as to give to the jury the basis 
for a hypothesis of innocence which was present in the evi¬ 
dence.” More particularly on this point, appellant complains 
in effect that his own Prayer No. 8, granted by the Court, left 
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the jury up in the air as to what verdict they should return 
if they found the attempted robbery had been abandoned. It 
may be that this prayer, taken alone, would be open to such an 
objection, but the charge as a whole, and particularly appel¬ 
lant’s Prayer No. 2A, answers the question, and, it is sub¬ 
mitted. gave the appellant perhaps more than he was entitled 
to by permitting the jury to consider as possible verdicts sec¬ 
ond-degree murder and manslaughter. 

4 

Although not raised at the trial or in appellant’s brief, the 
question will be discussed here whether the recent decision in 
the case of Wood and Wolf v. U. S., decided by this Court 
on March 9, 1942. is applicable to the instant case, inasmuch 
as a statement made by defendant at a preliminary hearing 
before the U. S. Commissioner was admitted in evidence at 
the trial. 

Since the question was not raised by defendant at his trial, 
it will be necessary to go beyond the transcript of record filed 
in this Court in order properly to discuss the question. 

On February 19. 1941, the United States Commissioner 
issued a warrant for William Thomas Mumforde. charging 
him with the offense of murder on or about the loth day of 
February 1941. upon the complaint of John W. Wise, Detec¬ 
tive Sergeant. Metropolitan Police, who swore before the Com¬ 
missioner that on or about the loth day of February 1941, 
William Thomas Mumforde “did unlawfully, purposely, and of 
deliberate and premeditated malice, kill and murder one 
Fannie Cohen.” 

After his arrest in North Carolina and his return to this city, 
defendant was taken before the United States Commissioner 
on i^Iarch 27. 1941, for a preliminary hearing. He was not 
represented by counsel. “The Commissioner read the charge 
to Mumforde and asked him how he pleaded to it. guilty or 
not guilty, and Mumforde said he was guilty of robbing and 
the shooting, but it was not premeditated” (R. 36; see, also, 
R. 35, 37). The Commissioner held defendant for the action 
of the Grand Jury. This was actually a preliminary hearing, 
although referred to in the record by two of the three witnesses 
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as an ‘‘arraignment” (R. 35, 37). On March 28, 1941, the 
Commissioner filed with the U. S. District Court a transcript 
of the proceedings before him. This transcript states, among 
other things, that “On March 27, 1941, defendant was brought 
before me, the said United States Commissioner, at my office, 
in the Comm. & Svgs. Bldg, in said District, by Chas. H. 
Ward, Jr., Dep. U. S. Marshal and the complaint was then and 
there fully read and explained to the said defendant, who 
thereupon, for plea, said he is ‘not guilty’ as charged in said 
complaint.” 

Subsequently, three indictments were successively returned 
by the Grand Jury, charging defendant with the murder of 
Fannie Cohen on February 15, 1941, bearing numbers 67667, 
67973, and 68026. The theory of all of these indictments 
was that the killing took place in the attempted perpetration of 
robbery. Errors were found in indictments Nos. 67667 and 
67973, and in each a nolle prosequi was entered. Defendant 
was tried and convicted on indictment No. 6S026, and now 
appeals to this Court. The transcript of proceedings before 
the Commissioner was filed in case No. 67667 and does not 
appear in No. 68026. 

At the trial the prosecution called Sergeant Tolson and 
Deputy Marshals Ward and Hare to testify to the statement 
made by defendant at the preliminary hearing before the Com¬ 
missioner. This testimony was to the effect that defendant 
said to the Commissioner, when asked how he pled, that he 
was guilty of attempting to rob Fannie Cohen and of shoot¬ 
ing her, but was not guilty of premeditated murder (R. 35, 
36, 37). No objection was made to the introduction of this 
evidence. On direct examination the defendant testified that 
when the gun was fired, he was not attempting to rob Miss 
Cohen, and that to his knowledge he did not on any occasion 
make a statement to the effect that he was robbing or attempt¬ 
ing to rob her when the gun was fired (R. 39). On cross- 
examination defendant testified that he did not tell the Com¬ 
missioner that he went in the store to rob the lady (R. 43). 

Wilson v. United States, 162 U. S. 613 (1S96) and Powers v. 
United States, 223 U. S. 303 (1912), are authority for the 
admissibility of this evidence. 
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The recent case of Wood and Wolf v. United States, decided 
by this Court on March 9. 1942, is not authority to the con¬ 
trary, because that case involved a plea of guilty at the pre¬ 
liminary hearing. In the instant case, as in the Wilson and 
Powers cases, the defendant sought, to give “explanations” as 
distinguished from a plea of guilty. This Court, in the Wood 
and Wolf case, made this the basis for the distinction there 
drawn between the Wood and Wolf case and the Wilson and 
Powers cases. 

A further distinction between the instant case and that of 
Wood and Wolf is that in the Wood and Wolf case the Court 
stated that the plea there was “demanded” and “in short, it is 
the action of the Court itself which forces the defendant to 
speak and compels the making of the plea” (at page 12). The 
Court thus reasons that the defendant, by being asked how 
he pleads, is made the victim of judicial compulsion to answer 
that question. Although this may be so. in the instant case 
there was no such “compulsion” upon the defendant to do 
other than plead guilty or not guilty. When he saw fit to 
deny that he had premeditated the killing and to state that 
he was in the store in an attempt to rob the lady, he was 
making a self-serving declaration for some reason best known 
to him. If the defendant later finds that the explanation 
which he saw fit to give is actually incriminatory rather than 
exculpatory, he should not then be heard to claim that he was 
the victim of judicial compulsion when he made that explana¬ 
tion. As the Court said in the Wilson case: “His answers were 
explanations, and he appeared not to be unwilling to avail 
himself of that mode of averting suspicion” (page 624). Thus 
the reasoning of the Wood and Wolf case is not applicable 
here. 

An additional distinction between the instant case and the 
Wood and Wolf case is suggested by the reasoning of the 
Court on the question of whether a person choosing to plead 
guilty at a preliminary hearing thereby should be held to 
have waived his privilege against self-incrimination. The 
Court rejected this theory of waiver, but stated. “The only 
waiver consistent with the rule on either foundation would 
arise from failure to object when the plea is tendered in proof” 
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(at page 13). We adopt this view of waiver at the time the 
evidence is offered at the trial and call for its application here, 
inasmuch as no objection was made on either the theory of 
voluntariness or privilege. 

It is further suggested that the statement of defendant be¬ 
fore the Commissioner in explanation of his plea of not guilty 
became merely cumulative evidence when offered at the trial 
because the same statement was made by him orally to the 
police officer and later in his written statement, both of which 
were offered in evidence. 


CONCLUSION 

It is respectfully submitted that the defendant received a 
fair trial before an impartial jury; that his rights were fully 
protected by the trial court; that the verdict of the jury was 
well considered and justified by the evidence; and that the 
judgment ought not to be disturbed. 

Respectfully submitted, 

Edward M. Curran. 

United Stales Ationu y. 

William Hitz, 

Assistant United States Attorney. 

Charles B. Murray. 

Assistant United Stales Attorney. 
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